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II.  Origins and general background of the Convention: the process of normative multilateral
negotiations

The Russian Federation presented a draft convention on the suppression of acts of nuclear
terrorism (in 1997)"? at the first session of the Ad Hoc Committee established in December 1996 by
General Assembly Resolution 51/210. At that time there was substantial progress on work which later
led to the adoption in 1997 and 1999 of two conventions concerning the suppression of terrorist
bombings and the suppression of the financing of terrorism, respectively.”> Because of this, several
states thought that it was an auspicious time to broaden the range of instruments of thematic
conventions without having to enter into the inevitable political debate about the nature of terrorism
and its definition, regarding which it seemed highly unlikely that a consensus could be reached.

Resolution 51/210 (1997), which concerned the adoption of measures to eliminate international
terrorism, also seems to have encouraged this step because of the precise language it used and the
mandate it gave to an ad hoc committee that it established. In its preamble, the General Assembly
resolution declares that states should bear in mind the possibility of considering in the future the
“elaboration of a comprehensive convention on international terrorism” and recognises “the need to
enhance international cooperation to prevent the use of nuclear materials for terrorist purposes and to
develop an appropriate legal instrument”. The resolution also specifies that the Ad Hoc Committee
will now be responsible for elaborating an “...international convention for the suppression of terrorist
bombings and, subsequently, an international convention for the suppression of acts of nuclear
terrorism, to supplement related existing international instruments, and thereafter to address means of
further developing a comprehensive legal framework of conventions dealing with international
terrorism”"* (words underlined by author).

Thus, the sequence of work seemed to be clearly established, giving priority to preparing two
specific conventions consecutively and postponing the initiatives for a comprehensive convention to a
later date. However, this interpretation of the resolution does not seem to have been shared by all
delegations, for the preparatory work on the convention was marked by a parallel and often confused
debate about these two approaches. At the end of the next-to-last session of the Ad Hoc Committee, its
co-ordinator had concluded that “there was general agreement that preparation of the draft convention
for the suppression of acts of nuclear terrorism was a distinct issue that should be considered on its

own merits and that outstanding issues on this draft should be resolved separately”."

The summary of the last session of the Ad Hoc Committee ultimately concluded that “once the
nuclear terrorism convention was adopted, the Ad Hoc Committee could concentrate its efforts on
solving the remaining outstanding issues relating to the draft comprehensive convention”.'® It was
only after this work was completed — six years after it began — that the co-ordinator of the Ad Hoc
Committee responsible for the Convention for the Suppression of Acts of Nuclear Terrorism was able
to affirm that “in any event, the adoption of the Convention will enable the Ad Hoc Committee to

12.  A/AC.252/L.3 of 28 January 1998, Convention on the suppression of acts of nuclear terrorism. Draft
submitted by the Russian Federation.

13.  A/RES/52/164 of the General Assembly and Resolution A/54/109.
14.  Ibid. doc. cit. A/RES/210 Chapter III, paragraph 9.

15.  A/59/37 Supplement 37, page 13, paragraph 4.

16.  A/60/37 Supplement 37, pages 20-21, paragraph 25.
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concentrate its efforts on solving the remaining outstanding issues relating to the draft comprehensive

convention™."’

At its first session in 1997, the Ad Hoc Committee’s agenda included a draft convention on the
suppression of acts of nuclear terrorism presented by the Russian Federation.'® At its second session,
the Russian Federation submitted an additional document' providing detailed explanations and
annotations regarding the draft text. In presenting the draft, the Russian representative placed the
convention in the context of the need to strengthen prevention and to fill the gaps in the existing
international legal system for combating terrorism, especially in its most dangerous forms. In his
opinion, the 1980 Convention on the Physical Protection of Nuclear Material (CPPNM)® had a
number of serious gaps. The new convention might be able to correct this state of affairs and include
key provisions aimed at planning an effective response to acts of nuclear terrorism rather than
addressing problems of physical protection; extend the coverage of the convention to facilities and
materials used for military purposes; define the corpus delicti clearly by taking into account the
terrorists’ goal of acquiring nuclear materials; regulate the issue of the suppression of acts directed
against facilities posing a special threat because of their use of nuclear materials — as well as self-made
devices — and identify the states that should establish their jurisdiction over this type of crime and the
other states that may also do so.”'

The Ad Hoc Committee, in which generally only states participate, decided at its first meeting
to invite the IAEA to help with the work, which it did in 1997 and 1998. At its second session, the
committee had available a formal document submitted by the IAEA Secretariat containing a series of
comments,” including details on the statutory mandate of the IAEA, its main powers and objectives,
detailed technical and legal comments on the definitions contained in the draft convention on the
agenda, on the issue of possible overlapping between the draft convention and the CPPNM and on
physical protection and co-operation and exchange of information between states.

The Ad Hoc Committee, despite the specific nature of its mandate, was still not ready to begin
its work. Its members first had to agree on the fundamental issue that was to justify its work,” i.e.
whether there was a real need to establish a new international instrument in this field. If so, it was
necessary to define its scope of application carefully, taking the relevant existing instruments into
account.

17.  A/60/37, Supplement 37, page 21, paragraph 25.

18.  Previously cited document; A/AC.252/L.3 28 January 1997. Convention on the Suppression of Acts of
Nuclear Terrorism. Draft submitted by the Russian Federation.

19.  A/AC.252/L.3/Add.1 of 14 January 1998. Explanatory note on the draft Convention on the Suppression
of Acts of Nuclear Terrorism presented by the Russian Federation.

20. Convention on the Physical Protection of Nuclear Material, IAEA, INFCIRC/274/Rev., 1 May 1980.

21.  Statement by A.V. Zmeyevskiy, Representative of the Russian Federation in the Sixth Committee of the
51st Session of the UN General Assembly, on agenda item 151, “Measures to Eliminate International
Terrorism”, Unofficial translation, October 3, 1996 (informal distributed document).

22.  Comments of IAEA Secretariat: A/AC.252/1998/L.5 of 27 February 1998. See also: A/AC.252 List of
Participants in the Ad Hoc Committee established by Resolution 51/210 of the General Assembly,
17 December 1996.

23.  A/53/37 Supplement 37, 23 July 1998, paragraphs 17-30. See also: A/C.6/53/L.4 of 2 October 1998:
Report of the Working Group, Fifty-third session, Sixth Committee, Agenda item 155.
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The Russian delegation had strongly emphasised that the instruments available to the
international community did not have sufficiently broad coverage to include all terrorist acts and
furthermore did not provide for the required prevention and suppression measures. The CPPNM, the
sole instrument of nuclear law that could be used as a reference, was limited to the international
transport of the nuclear materials used for peaceful purposes and therefore did not include nuclear
materials of military origin at their sites and facilities inside states which could also be targets of
terrorist acts. In addition, the CPPNM made no distinction between acts of nuclear terrorism and other
criminal acts.

The draft convention, however, according to its proponents, had broad coverage, concerned all
nuclear materials and was also based on international criminal law provisions similar to those
contained in other recent anti-terrorist conventions, in particular those that had emerged from the same
negotiation process.

Other delegations would have liked to begin by establishing a comprehensive legal regime for
combating all types of terrorism. In their view, the definition of terrorism was a fundamental issue and
had to be addressed before any other work was begun. They felt it was essential to avoid creating
conflicting legal regimes or provisions that overlapped, which could undermine the effectiveness of
existing instruments.

The comments of the [AEA Secretariat, which were referred to many times, mainly concerned
the definitions of technical terms used in nuclear law contained in the draft convention aimed at
helping to understand these terms and avoid contradictions or conflicts with the definitions of identical
or similar terms contained in other relevant instruments, such as the CPPNM. The risks of duplication
pointed out by the IAEA had led to a debate on the type of instrument to be developed, such as its
suggestion that it might be preferable to prepare a Protocol to the CPPNM rather than a completely
separate convention.

In this context, it should be mentioned that later, when the threat of a possible nuclear terrorist
attack had become much more immediate, the IAEA took position very rapidly, for following the
attacks of 11 September 2001 in the United States, the Board of Governors adopted a series of policy
decisions at its September 2001 session,”* and only a short time later the Director General proposed a
consistent set of concrete measures that could be implemented without delay. Since then, the IAEA
has monit%red this issue systematically and adopted a long-term action plan as part of its various
initiatives.

The priority objective was immediately to strengthen existing programmes concerning physical
protection, the prevention of the acquisition of and illegal trafficking in radioactive materials, border
controls and emergency measures. However, the Agency did not decide to undertake new initiatives in
the normative field. Nevertheless, the draft amendments to the CPPNM aimed mainly at broadening its
coverage, which had been supported by many states since 1996, then received additional support since
there was an obvious need to strengthen the physical protection system as a whole without delay. The
relevance of the Code of Conduct on the Safety and Security of Radioactive Sources in this field was
recognised and the code was finally adopted in 2004 after lengthy work.

24.  TAEA Document GOV/2001/50 of 11 November 2001, Report by the Director General.

25. TAEA Document GOV/2004/50 of 11 August 2004, Report by the Director General. See also GC(49)/17
Nuclear Security - Measures to Protect Against Nuclear Terrorism, Progress Report and Nuclear Security
Plan for 2006-2009. Report by the Director General. See also: Treaties against nuclear terrorism; the
global legal framework can make a difference. Larry Johnson in IAEA Bulletin 4/1/2002.
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For all these initiatives, the IAEA had chosen an approach that was technical and pragmatic in
nature, consisting of continually defining as accurately as possible the categories of new threats and
risks arising from potential terrorist acts and proposing corresponding measures to states, but without
trying to develop definitions regarding the legal or political nature of these acts.

Before concluding its work after its eight sessions and 35 meetings, the Ad Hoc Committee
discussed many proposed amendments formulated by delegations, reviewed several complete draft
convention texts prepared by the Committee’s Bureau and its “Friends”, and had innumerable informal
consultations with its members. In addition, a working group of the Sixth Committee of the UN
General Assembly responsible for legal affairs also took part in the work and the process of reviewing
the different projects. It was only at the final session that a text could be established that obtained the
consensus of the delegations. It is likely that the unusually long time that it took to complete this work
was not due solely to the legal and technical difficulties involved in drafting the text, but rather to the
fact that agreement on a draft text was blocked for a long time because of a lack of consensus on the
priority to be given to this convention — supported by the Russian Federation and others — and the
priority given by the United States and other countries to adopting other texts. The attacks carried out
in 2004 may have been the factor that made it possible to break the deadlock and to conclude the work
on this draft convention.”

III. Contents of the Convention®’
Preamble

The Preamble, composed of 13 paragraphs and drafted in the usual style of a General Assembly
resolution, is aimed at placing the convention in a number of relevant contexts. First, the convention is
linked to the issue of the maintenance of international peace and security through a reference to the
purposes of the United Nations under Article 1 of the Charter. Next, it is presented as being a further
step in the decisions, measures and instruments developed by the United Nations over the past ten
years with the common objective of eliminating international terrorism in all its forms. Lastly, the
convention is placed in its specific nuclear context through a number of references. In its third
paragraph, the Preamble contains a reference to the principle recognising “the right of all states to
develop and apply nuclear energy for peaceful purposes and their legitimate interests in the potential
benefits to be derived from the peaceful application of nuclear energy”.

This paragraph is identical to the first paragraph of the Preamble of the CPPNM, and the same
principle is stated again in the first paragraph of the Preamble of the Amendment to the CPPNM, and
constitutes a kind of general statement in favour of the peaceful use of nuclear energy and technology,
without explicit reservations concerning non-proliferation, the safety and security of nuclear facilities

26. Note: See A/53/37 Supplement No. 37 and Reports on the following sessions of the General Assembly.
Same reference. See also Report of the Working Group: A/C.6/53/L.4. The summary records of the
discussions and conclusions of the sessions of the Ad Hoc Committee and all texts submitted to it and the
relevant General Assembly documents are available on the UN sites http://documents.un.org;
http://untreaty.un.org; and www.un.org/law.

See also: Legislative Guide to the Universal Anti-terrorism Conventions and Protocols. Document
published by the United Nations Office on Drugs and Crime, NY 2004, Sales number F.04.V.7.

27.  Previously cited document.

28.  TIAEA Document: GOV/INF/2005/10-GC(49)/INF/6 of 8 September 2005. Nuclear Security. Final Act
and Text of the Amendment to the CPPNM.
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or the management of radioactive waste. A draft amendment presented by the United States
delegation® in the final phase of work that suggested adding the phrase “while recognising that the
goals of peaceful utilisation should not be used as a cover for proliferation” to the sentence cited
above, was apparently not retained.

Next, the Preamble mentions the 1980 Convention on the Physical Protection of Nuclear
Material, and in the tenth paragraph the threat that “acts of nuclear terrorism may result in the gravest

consequences and may pose a threat to international peace and security”.

Paragraph 11 of the Preamble justifies the decision to establish this convention given that
“...existing multilateral legal provisions do not adequately address those attacks”. This paragraph is
taken verbatim from the 1998 Convention for the Suppression of Terrorist Bombings™ and a further
element based on this convention has been added to the last paragraph: “the activities of military
forces of states are governed by rules of international law outside of the framework of this convention
and that the exclusion of certain actions from the coverage of this convention does not condone or
make lawful otherwise unlawful acts, or preclude prosecution under other laws”.

Definitions

The first article provides the definition of six terms, most of which use the terminology taken
from other instruments of international nuclear law, either verbatim or adding new elements, together
with two general terms defined for the purposes of the convention on the basis of two recent sectoral
anti-terrorist conventions. These terms are as follows:

1. “Radioactive material”: means nuclear material and other radioactive substances which
contain nuclides which undergo spontaneous disintegration (a process accompanied by
emission of one or more types of ionising radiation, such as alpha-, beta-, neutron
particles and gamma rays) and which may, owing to their radiological or fissile
properties, cause death, serious bodily injury or substantial damage to property or to the
environment”.

This term, used here in the singular, is not contained in any nuclear convention. However,
it does appear in a purely technical descriptive definition in the Regulations for the Safe
Transport of Radioactive Material,”’ but it does not follow the proposed wording
presented by the IAEA® at the Ad Hoc Committee’s second session.

2. “Nuclear material”: This definition uses verbatim paragraphs a) and b) combined of
Article 1 of the CPPNM. Paragraphb) defining enriched uranium is identical to
Paragraph 3 of Article XX of the IAEA Statute.

29.  A/AC.252/2005/WP4 of 24 March 2005.
30.  A/RES/52/164 of 9 January 1998.

31.  Regulations for the Safe Transport of Radioactive Material. IAEA Safety Standards Series, No.TS-R-1
(ST-1, amended) 1996 Edition (amended) paragraph 236, page 12.

32.  Previously cited document. A/AC.252/1998/L.5, paragraph 16.
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“Nuclear facility” means:

(a)  Any nuclear reactor, including reactors installed on vessels, vehicles, aircraft or
space objects for use as an energy source in order to propel such vessels, vehicles,
aircraft or space objects or for any other purpose;

(b) Any plant or conveyance being used for the production, storage, processing or
transport of radioactive material.”

This definition specific to the convention is very broad in comparison to the definitions
used in the other nuclear conventions. The initial version of this term proposed by Russia
in the first draft of the convention was based on the definition in Article 1.1.(h) of the
1963 Vienna Convention on Civil Liability for Nuclear Damage, merely adding to it
“reactors installed on vessels or aircraft”, which are still excluded from the Amendment
to the CPPNM.

It should be mentioned that the Amendment to the CPPNM adds to Article 1 another, new
definition of the term “Nuclear facility” which is different from that used in the 1963
Vienna Convention and this convention. It reads: “nuclear facility means a facility
(including associated buildings and equipment) in which nuclear material is produced,
processed, used, handled, stored or disposed of, if damage to or interference with such
facility could lead to the release of significant amounts o radiation or radioactive
material”.

“Device” means:
(a)  Any nuclear explosive device; or

(b)  Any radioactive material dispersal or radiation-emitting device which may, owing
to its radiological properties, cause death, serious bodily injury or substantial
damage to property or to the environment.”

This term, as was pointed out in the [AEA’s written comments cited above, is used in the
Safeguards Agreements, which do not, however, provide any legal definition of the term.

Furthermore, the negotiators fortunately succeeded in avoiding the use of the non-
technical term “dirty bomb”.

“State or government facility” includes any permanent or temporary facility or
conveyance that is used or occupied by representatives of a state, members of a
government, the legislature or the judiciary or by officials or employees of a state or any
other public authority or entity or by employees or officials of an intergovernmental
organisation in connection with their official duties.”

This term was not contained in the first draft. It uses verbatim the definition contained in
the 1997 International Convention for the Suppression of Terrorist Bombings.

“Military forces of a state” means the armed forces of a state which are organised, trained
and equipped under its internal law for the primary purpose of national defence or
security and persons acting in support of those armed forces who are under their formal
command, control and responsibility.”

15



As with the preceding term, the final version of the definition is based on the 1997
Convention mentioned above.

The number of terms used is, in fact, relatively limited, and this was only made possible by
proposing broad definitions for terms that are, on the contrary, as precise and limited as possible in the
existing nuclear conventions from which they are taken. It is nevertheless these few terms that give the
convention its specifically “nuclear” character. From the outset of the work, the number of terms and
the interpretation of each of them was one of the difficult and complex issues of the negotiations. The
draft text of the convention submitted by the Russian Federation and its explanatory note had proposed
a considerable number of terms used in technical nuclear vocabulary, such as “nuclear fuel”,
“radioactive waste” and “radioactive materials”. To judge from the many amendments and counter-
proposals submitted during the work by the various delegations, the Ad Hoc Committee seems to have
given a great deal of attention to the drafting of the first article.”

For example, there were diverging opinions until the work was concluded about whether
reference should be made to the substantial environmental damage mentioned in paragraphs 1 and 4 of
Article 1, since some delegations thought that this damage could be considered as implicit in “to cause
death” or “substantial damage to property”.

However, the intention of the convention’s proponents, stated at the outset of the work, had not
been to “establish a unified terminology that would be transposed directly into the domestic legislation

of States Parties, but to create a conceptual system making it possible to implement the convention”.**

Coverage

Article 2 of the convention, which is drafted using the precise terms of criminal law, does not
contain the concept of “coverage”, but instead directly enumerates offences without describing them in
terms of the formal distinction between crimes and offences, subject to the provisions contained in
Articles 3 and 4, provided such offences are committed by a person unlawfully and intentionally.
Intent is a fundamental concept of criminal law.

“Person” is understood as a natural person also within the meaning of criminal law, i.e. the
international criminal liability of an individual, and not according to the legal definition used in civil
law, which includes both natural and legal persons. The references made in paragraphs 4. b) and c) to
“others” and “a group of persons” and specifically to a “legal person” in paragraph 1, b) iii), indicate
that the potential victim may be a person.

The offences enumerated in Article 2, paragraphs 1 to 4, are categorised by whether the offence
involves an act actually committed by a person alone, with specific intent, or a threat or blackmail or
attempted blackmail, or complicity or the commission of a specified offence.

The offences are presented as follows:

1. Any person commits an offence if that person...:

33.  Examples: Texts proposed by the United States: A/AC.252/1998/WP.36; by Belgium and France:
A/AC.252/1998/WP1/Rev.2.

34.  Previously cited document A/AC.252.1..3 Add.1.
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(a) Possesses radioactive material or makes or possesses a device:

With the intent to cause death or serious bodily injury; or...to cause substantial damage to
property or to the environment;

(b) Uses in any way radioactive material or a device, or uses or damages a nuclear
facility in a manner which releases or risks the release of radioactive material:

With the intent to cause death or serious bodily injury; or...to cause substantial damage to
property or to the environment; or...to compel a natural or legal person, an international
organisation or a state to do or refrain from doing an act.

2. Any person also commits an offence if that person:

(a)  Threatens, under circumstances which indicate the credibility of the threat, to
commit an offence as set forth in paragraph 1 (b)...; or

(b) Demands unlawfully and intentionally radioactive material, a device or a nuclear
facility by threat...or by use of force.

3. Any person also commits an offence if that person attempts to commit an offence as set
forth in paragraph 1...

4. Any person also commits an offence if that person:

(a) Participates as an accomplice in an offence as set forth in paragraph 1, 2 or 3 of the
present article; or

(b)  Organises or directs others to commit an offence as set forth in paragraph 1, 2 or
3...;0r

(c) ... contributes to the commission of one or more offences...by a group of persons
acting with a common purpose; such contribution shall be intentional and either be
made with the aim of furthering the general criminal activity or purpose of the
group or be made in the knowledge of the intention of the group to commit the
offence ... concerned.

By comparison, the CPPNM defines its coverage in Article 2 (1): “The Convention shall apply
to nuclear material used for peaceful purposes while in international nuclear transport”. The
amendment to Article 2 replaces and supplements this provision by adding certain reservations to it,
i.e. “nuclear material used for peaceful purposes while in domestic use, storage and transport”.
Paragraph 5 of amended Article 2 excludes from its coverage “nuclear material used or retained for
military purposes”.

It should be pointed out that the initial draft of the convention contained a different provision
regarding coverage, specifying that “this Convention shall apply...to acts by specific natural persons”
and a corresponding definition of ““acts of nuclear terrorism”. In this regard, the text ultimately adopted
entirely reflects the approach followed by the 1997 and 1998 anti-terrorist conventions mentioned
above.
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The issue of possible overlapping with the CPPNM before its amended version was adopted had
been discussed with respect to the implementation of the new convention in light of the comments
provided by the IAEA Secretariat. The Agency had pointed out that when successive treaties were
applicable in the same field, the most recent treaty did not necessarily prevail over an earlier one. In
this regard, the members of the Ad Hoc Committee were warned of the need to bear in mind, in
accordance with Article 30 of the Vienna Convention on the Law of Treaties,” “the complications
arising from overlapping treaty regimes and the desirability of maintaining consistency, stability and

certainty in treaty relations”.*

In the document cited above, the IAEA Secretariat had analysed in detail the possible
overlapping of the draft convention with the coverage of the CPPNM, emphasising in particular that
the latter also covered the criminalisation of certain situations defined as acts committed intentionally
that apply to facilities.

Another major difference concerned the issue of the jurisdiction of states, since the convention
goes further than the CPPNM in this regard, as it gives the States Parties the right to extend their
jurisdiction in certain situations.

A solution then suggested by the IAEA Secretariat was to prepare, instead of this convention, a
joint instrument that could cover the CPPNM — amended if necessary — as well as the draft convention
as submitted to the Committee, or to include in the text of the convention a reference to the CPPNM as
lex specialis, i.e. having a more restricted coverage.

The negotiators in favour of the draft, for their part, pointed out that the new convention’s
approach was entirely different, particularly since the CPPNM’s coverage was limited to nuclear
material used for peaceful purposes and did not cover nuclear material of a military nature, and also
because it was necessary to define acts of nuclear terrorism on the basis of the purpose of these acts,
which distinguished them from other criminal acts.”” The aim of the convention was to encompass the
broadest possible range of targets, forms and manifestations of acts of nuclear terrorism.

In line with this approach, it had been agreed in the Ad Hoc Committee, as mentioned above, to
base the convention closely on two recent sectoral anti-terrorist instruments adopted by the General
Assembly, i.e. the 1997 International Convention for the Suppression of Terrorist Bombings and the
1999 International Convention for the Suppression of the Financing of Terrorism. The structure and
terminology of these two instruments later provided a model for the convention.

Limitations of the coverage of the convention

Article 3 specifies that the application of the convention is limited to offences committed in an
international context, i.e. that involve more than one state. Thus, the convention “shall not apply where
the offence is committed within a single state, the alleged offender and the victims are nationals of that
state, the alleged offender is found in the territory of that state and no other state has a basis...to
exercise jurisdiction”.

35. Vienna Convention on the Law of Treaties, 1969, Treaty Series No. 18232.
36. Previously cited document. 33, 34 A/AC.252/1998/L.5.
37.  Previously cited document. A/53/37 paragraphs 18-22.
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Consequently, the aim of the convention is to ensure that the bodies of the State Party punish a
crime recognised as having a transnational character. This means that the acts committed by these
persons are considered to be international offences. It is also clear that national courts rather than an
international jurisdiction are responsible for detecting the offence, determining the procedures used
and imposing punishment under the state’s criminal law. The prosecution of offences committed by
individuals acting as natural persons remains an exclusively national responsibility. The key feature of
the international enforcement of the convention is constituted by the provisions on extradition, since
the offences covered are also deemed to be included as extraditable offences in any pre-existing
extradition treaty. If there is no existing extradition treaty between States Parties, the convention can
be considered as a sufficient legal basis for extradition [Article 13]. The same provisions are contained
in Article 11 (2) of the CPPMN.

A number of other specific restrictions to coverage are set forth in Article 4, which stipulates
that nothing in the convention shall affect other rights, obligations and responsibilities of states and
individuals under international law, in particular the Charter of the United Nations and international
humanitarian law.

Furthermore, the convention does not govern the activities of the military forces of a state (term
defined in Article 1) during an armed conflict as defined under international humanitarian law,
although the following paragraph specifies that the provisions regarding military forces “shall not be
interpreted as condoning or making lawful otherwise unlawful acts, or precluding prosecution under
other laws”. This reference to the law governing armed conflicts is a constant feature of the
anti-terrorist instruments adopted recently.”® Separately, in the context of the measures applicable in
the event of the seizure of nuclear materials, Article 18 (7) lays down that in the event of any
“dissemination” (contamination in nuclear vocabulary?) in connection with an offence set forth in the
convention, “nothing in the present article shall affect in any way the rules of international law
governing liability for nuclear damage...”.

The convention “does not address, nor can it be interpreted as addressing, in any way, the issue
of the legality of the use or threat of use of nuclear weapons by states” [Article 4 (4)]. This provision,
which was introduced at an early stage by Mexico, reflects the debate within the General Assembly
that generally also concerns issues of non-peaceful uses. The annotations and explanations presented
by Russia right from the start had underscored the importance of the General Assembly’s competence
to draft this convention as opposed to the IAEA, given that the IAEA was limited by its Statute to
issues concerning the peaceful use of nuclear energy and technology.

It is true that the conventions adopted in the field of nuclear safety under the auspices of the
IAEA, like the CPPNM and its amendment, made reference on a very exceptional basis to facilities,
waste, fuel, etc. related to non-peaceful activities by countries possessing nuclear weapons, only after
laborious discussions, and never explicitly. This issue had already been discussed during the drafting
of the 1986 conventions on notification and assistance in case of a nuclear accident, and had been
resolved through unilateral declarations made by countries possessing nuclear weapons at the time of
the adoption of the Conventions;” it had been avoided when drafting the 1994 Convention on Nuclear
Safety simply because its coverage is limited solely to civilian nuclear plants. However, this issue

38.  See op.cit., ILA, page 354, paragraph 21.

39.  Convention on Early Notification of a Nuclear Accident and Convention on Assistance in the Case of a
Nuclear Accident or Radiological Emergency, Legal Series 14. IAEA, Vienna, 1987 document available
in English. (Article 3 Accident Convention). Declarations concerning the notification of nuclear accidents
other than those specified in Article 1. p. 103-105.
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reappeared on the agenda of the work of the Joint Convention both for waste and spent fuel, and
resulted in a number of provisions being drafted so as to make it possible to include or exclude
materials of military or defence-related origin if a state so wished.*’

The obligations of the States Parties

The States Parties’ main obligation set forth in Article 5 is to adopt such measures as may be
necessary:

“a) To establish as criminal offences under its national law the offences set forth in
Article 27

“b) To make those offences punishable by appropriate penalties which take into account the
grave nature of these offences”.

These two measures essentially lie within the scope of national criminal law, which the
Convention amends and supplements. Thus, the state undertakes to ensure that acts defined in an
international instrument fall within the scope of its national criminal law and to adopt enforcement
measures under its own law."'

Article 6 adds a clarification that contains some features of a virtual definition of an act of
terrorism, specifying that the States Parties are obliged to adopt such measures as necessary to ensure
“that criminal acts within the scope of this convention, in particular where they are intended or
calculated to provoke a state of terror in the general public or in a group of persons or particular
persons, are under no circumstances justifiable by considerations of a political, philosophical,
ideological, racial, ethnic, religious or other similar nature and are punished by penalties consistent

with their grave nature”.

This principle is reiterated in the provisions on extradition, since Article 15 specifies that “a
request for extradition or for mutual legal assistance...may not be refused on the sole ground that it
concerns a political offence (...) or an offence inspired by political motives”.

It is interesting to note that Article 11 A of the Amendment to the CPPNM expresses this same
principle by referring to “political offences” or “offences inspired by political motives”.

As regards prevention, Article 8 stipulates that the States Parties shall make every effort to
adopt appropriate measures to ensure the protection of radioactive material, taking into account
“relevant recommendations and functions of the International Atomic Energy Agency”. This
provision, which admittedly is deliberately vague from a legal standpoint, refers to non-binding but
universally recognised standards for the physical protection of nuclear materials.* However, the
CPPNM mentioned in the Preamble is not cited in the context of the obligations of the States Parties

40.  Joint Convention on the Safety of Spent Fuel Management and on the Safety of Radioactive Waste
Management, IAEA Document: INFCIRC/546 12 January 1998. Article 3. Scope of application.

41. For a brief analysis of the criminal liability of natural persons in international law: See Droit
International Public, Nguyen Quoc Dinh, Patrick Daillier, Alain Pellet; 4th Edition, Paris 1992,
paragraphs 427, 428.

42.  TAEA Publication: The Physical Protection of Nuclear Material INFCIRC/225 (and revisions).
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S0 as not to create gaps in the implementation of the convention with regard to those States Parties that
are not also parties to the CPPNM.

The States Parties, in accordance with the provisions of Article 7, are also obliged to co-operate
with each other in order “to prevent and counter preparations...for the commission...of...offences...,
including measures to prohibit in their territories illegal activities” by exchanging “accurate and
verified” information and co-ordinating administrative measures. They are also required to co-operate
with international organisations, such as the UN and, through its Secretary General, with the IAEA. It
adds that “Such authorities and liaison points must be accessible on a continuous basis”, a provision

that seems to be somewhat vague.

Protection of confidentiality

In connection with the States Parties’ obligations to co-operate with each other, in particular
through the exchange of information, the convention gives an important role to the protection of
confidentiality. In this regard, Article 7 allows States Parties to ‘“‘take appropriate measures consistent
with their national law to protect the confidentiality of any information which they receive in
confidence...”. The confidentiality of information provided to international organisations must also be
maintained.

A complementary provision specifies that the convention does not require States Parties to
provide information which they are not permitted to communicate pursuant to national law or which
“would jeopardise the security of the state concerned or the physical protection of nuclear material”
[Article 7, paragraphs 2 and 3].

National jurisdiction

One of the key issues that this convention had to settle in order to attain its objectives regarding
the suppression of acts of terrorism was the definition of clear rules of jurisdiction in order to prevent
situations in which states might provide safe havens to alleged offenders and to avoid conflicts of
jurisdiction between States Parties. To this end, the convention requires the States Parties to clearly
establish their jurisdiction for all the offences covered by the convention.

In accordance with Article 9 b), the jurisdiction established by the States Parties must be
territorial (ratione loci), i.e. cover offences committed in the territory of the State Party, extended so as
to include offences committed on board a vessel flying its flag or an aircraft which is registered under
its laws; it must also be personal (ratione personae) and “active” jurisdiction, i.e. include an offence
committed by a national of the State Party regardless of where it is committed.

Article 9 (2) stipulates that the State Party may also establish its jurisdiction over cases in which
an offence is committed against one of its nationals (passive personal jurisdiction); against a facility of
the state abroad (such as a diplomatic mission); by a stateless person who has his or her habitual
residence in the territory of that state if the offence is committed in an attempt to compel that state to
do or abstain from doing any act, or if the offence is committed on board an aircraft which is operated
by the government of that state. The state may also claim its jurisdiction if it does not extradite an
alleged offender to a State Party that has established its jurisdiction.

To show the importance that the convention attaches to the State Party establishing its
jurisdiction in accordance with the provisions of the convention, Article 9 requires State Parties to
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notify the Secretary-General of the United Nations upon ratifying the Convention of the jurisdiction
that they have established under their national laws and of any changes made subsequently.

Extradition

The principle of international criminal law aut iudicare aut dedere, which requires a State Party
that does not extradite the alleged perpetrators of any offence defined in a binding international
instrument to establish its jurisdiction for prosecuting and judging such persons under its own
legislation, is now recognised as being a fundamental principle of international instruments against
terrorism. This principle was affirmed by the Security Council in its Resolution 1373 (2001) in which
it decided inter alia “that all states shall...deny safe haven to those who finance, plan, support, or
commit terrorist acts, or provide safe havens.”

In the convention, issues of law and criminal procedure and international co-operation with
regard to extradition are addressed fully and precisely. The State Party’s obligations and the
procedures applicable from the time that it is notified that an offence has been committed until
criminal proceedings are taken or the alleged offender is extradited are described in detail in Articles
10 to 16. Article 17, which deals with a related issue, stipulates the conditions for the transfer to
another State Party of persons detained in the course of an investigation.

Beyond the provisions concerning the usual co-operation between states, the convention
encourages the broadest possible mutual legal assistance whether on the basis of an existing mutual
legal assistance treaty or independently of any such treaty or agreement.

These clauses are analogous to those contained in the two anti-terrorist conventions cited above.
In comparison, the CPPNM sets forth the aut iudicare aut dedere principle in Article 10, without
including provisions regarding its implementation.

Rights of alleged offenders

The convention lays down a number of measures aimed at protecting alleged offenders with
respect to extradition.

The obligation to extradite in the event of offences covered by Article 2, which according to the
provisions of Article 15 are deemed not to be inspired by political motives (“None of the offences set
forth in Article 2 shall be regarded... as a political offence or... as an offence inspired by political
motives”) is, however, limited by the provisions of Article 16 authorising States Parties to deny the
extradition of an alleged offender if the requested State Party “has substantial grounds for believing
that the request for extradition...has been made for the purpose of prosecuting or punishing a person
on account of that person’s race, religion, nationality, ethnic origin or political opinion...”.

Furthermore, Article 10 (2) grants the alleged offender detained for the purpose of prosecution
or extradition the right to communicate with the state of which he is a national, to be visited by a
representative of that state, and to be informed of his rights in this regard. The State Party is required
to notify immediately the other States Parties concerned of the fact that the alleged offender is in
custody and to invite the International Committee of the Red Cross to communicate with and visit him
[Article 10, paragraphs 5 and 6]. In comparison, the Amendment to the CPPNM lays down analogous
provisions in Article 11 B.
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Measures concerning the seizure of nuclear material

Upon seizing or otherwise taking control of radioactive material or nuclear facilities, States
Parties are subject to a series of specific obligations under Article 18: firstly, they must take steps to
render harmless the radioactive material in question and to ensure that it is held in accordance with
“applicable International Atomic Energy Agency safeguards” [paragraph 1 a] and health and safety
standards published by the IAEA. Next, the state is required to return these materials and facilities to
the State Party to which they belong or to the State Party from whose territory they were stolen. The
convention also provides for the case in which “a State Party is prohibited by national or international
law from” possessing radioactive material or devices [Article 18, paragraph 3.1]. In addition, if the
materials do not belong to any of the States Parties or if no state is willing to receive these items, a
multilateral consultation procedure with the co-operation of the IAEA is provided for [Article 18,
paragraphs 3. 2), 4 and 5].

According to the explanations provided by the Russian Federation when the draft convention
was presented, this provision is considered as “a sui generis element in the machinery for the non-
proliferation of nuclear weapons™* even though the convention does not address these issues. A State
Party that either inadvertently or deliberately comes into possession of nuclear weapons or nuclear
material following an act of nuclear terrorism will therefore be responsible under international law if it
fails to meet its obligation to return these weapons or material.

By comparison, Article 5 (2) of the CPPNM dealing with the “recovery and response operations
in the event of any unauthorised removal” contains no such obligation or procedure. For the purposes
of returning nuclear materials in the event of such removal, the CPPNM only provides for a
mechanism of information, consultation and co-operation between designated services or through
diplomatic and mutual assistance channels in order to ensure the return of stolen or missing material.

The role of the IAEA

The convention does not contain any general reference to the IAEA and does not give it a
substantive role. However, there are a certain number of individual references that relate to the
technical functions and recommendations of the IAEA with regard to the physical protection of
material [Article 8] and the applicable safeguards and the health and safety standards published by the
TAEA [Article 18, paragraph 1 c] (see above). These provisions are included in the States Parties’
obligations with respect to the protection of radioactive material and the health and safety standards
published by the Agency.

In addition, in the event of a seizure of radioactive material or devices or nuclear facilities, the
States Parties are required to notify the Director General of the IAEA “of the manner in which such an
item was disposed of or retained”. The Director General must then transmit this information to the
other States Parties [Article 18(6)]. While in possession of “nuclear material”, States Parties are
required to hold it in a manner that is in accordance with the “applicable IAEA safeguards”. In such
cases, they may request the assistance and co-operation of the IAEA [Article 18(5)].

As the depositary of the convention is the Secretary-General of the United Nations, it is his
responsibility to notify the IAEA of the names and competent liaison points responsible for co-
operation between the States Parties [Article 7(4)]. It is also through the Secretary-General that the

43.  Previously cited document A/AC.252/L./Add.1, paragraphs 41 and 42.
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States Parties conduct consultations with one another as necessary in order to ensure effective
implementation of the convention [Article 20].

Final provisions
Settlement of disputes

Article 23 lays down the provisions applicable to the settlement of disputes between States
Parties involving the interpretation or application of the convention. It specifies the usual stages of
negotiation, arbitration and referral to the International Court of Justice and the corresponding right of
States Parties to lodge a standard reservation at the time of accession to the convention by declaring
that they are not bound by the aforementioned provisions regarding the procedure for dispute
settlement through the courts or arbitrations.

This article is a somewhat simplified version of Article 17 (1) of the CPPNM.

Signature and Ratification

The convention is subject to ratification, acceptance or approval. It is open to the accession of
any state from 14 September 2005 until 31 December 2006. It does not provide for accession by an
international organisation, unlike the CPPNM which is open to the signature and accession of
international and regional organisations “of an integration or other nature” — a broader concept than
the usual wording used to designate the European Union. Euratom is a party to the CPPNM. The
question of the possible accession of international organisations was raised with the IAEA Secretariat,
which replied that the Agency was not normally a contracting party to international instruments.**

Entry into force

The provisions of Article 25 repeat verbatim Article 19 of the CPPNM requiring ratification by
22 states for the convention to enter into force (21 states for the CPPNM).

Amendments

The procedure specified for proposing and adopting amendments [Article 26] is similar to the
one contained in the CPPNM: the proposal is submitted to the depositary, who then circulates it to all
States Parties and convenes a conference to consider the proposed amendment not sooner than three
months after the invitations are issued (30 days for the CPPNM).

The convention urges the conference to make every effort to ensure that proposed amendments
are adopted by consensus. A two-thirds majority of all States Parties is required for adoption if a
consensus cannot be reached.

44.  Previously cited document A/53/37 paragraph 67.
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Denunciation

The convention may be denounced by written notification to the depositary. The notification
takes effect one year following the date on which it is received by the depositary (80 days for the
CPPNM).

IV. A new frontier of international nuclear law or a specific instrument of international
criminal law?

This convention was prepared within the United Nations by an Ad Hoc Committee set up by the
General Assembly to create a number of legal instruments for the prevention, suppression and
elimination of terrorism in all its forms and manifestations. It is one of a series of closely related
international instruments negotiated and adopted by the same bodies using the same procedures by
representatives of the international community as a whole.

Although the instrument most closely related to the convention in terms of substance — the
CPPNM - was discussed from the outset of the preparatory work and throughout the negotiations, the
negotiators’ main stated objective was to agree on the broadest possible coverage in order to fill the
gaps that negotiators saw in the CPPNM with respect to the limitations of its coverage and the
enforcement measures that it provides, regardless of amendments that might later be adopted in a
revised version of the CPPNM. The work was aimed at producing a document that was as different
possible from that instrument.

The other international instruments established directly or indirectly under the same mandate of
the General Assembly or the Security Council, which have been designated as being model texts
constituting the corpus of the 12 conventions on terrorism continually referred to and described as
acquis,” are unrelated to international nuclear law.

Furthermore, with regard to the convention’s content, no “soft law” text — pre-existing code,
provision or technical standard — was available to guide the negotiators as had always been the case
previously for conventions in the nuclear safety and security fields prepared under the auspices of the
IAEA, and especially for the CPPNM, published since 1975 under the reference
INFCIRC/225/revised.

The only technical data and legal opinions in the codified nuclear field available to the
negotiators in the Ad Hoc Committee were a few pages of definitions and explanations of terminology
provided by the IAEA Secretariat in its preliminary comments.

Beyond these general arguments, the Ad Hoc Committee’s mandate was, as its chairman
pointed out at the end of the work, “to draft a technical, legal, criminal law instrument that would
facilitate police and judicial co-operation in matters of extradition and mutual assistance” adding
that “this Ad Hoc Committee must elaborate a text that fulfils the requirements of criminal law — legal
precision, certainty and fair labelling of the criminal conduct...”*®

The method of international co-operation specified by the convention — in which priority is
necessarily given to legal and national security mechanisms — is not so much a new chapter in nuclear

45.  Previously cited document A/60/37 paragraph 33, page 32.
46.  Previously cited document A/60/37 paragraph 32, page 32.
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law as a new stage in the evolution of international criminal law enabling states, both jointly and
individually, to improve the effectiveness of anti-terrorist measures. The instrument’s focus is upon
criminal acts, offences and their suppression by States Parties since this convention is an enforcement
instrument.*’ This means that national nuclear regulatory, safety and security authorities are not
initially called upon to intervene.

However, the fact remains that the only field targeted by the convention is what is otherwise
defined as being the field of nuclear activities, facilities and materials, wherever they are found and
whatever their use, i.e. which also includes civilian and military uses in the broad sense. This means
that in practice, it is necessary and even inevitable for states to co-operate closely in terms of the
various fields of intervention of nuclear law.

The limited number of accessions required for the convention to enter into force and the fact
that there are no additional special conditions, for example concerning the number and status of states
active in the nuclear field, such as the requirement that they have at least one nuclear installation as is
specified in Article 31 (1) of the Convention on Nuclear Safety, might make it possible for this
instrument to enter into force relatively rapidly in comparison with the Amendment to the CPPNM, for
example. Under Article 20 (2) of the CPPNM, for each individual state (Party to the CPPNM) having
deposited its instrument of ratification, the amendment only enters into force thirty days after the date
on which two-thirds of the States Parties have deposited their instrument of accession. It is likely that
this will lead to a situation in which there are simultaneously States Parties that have acceded to the
convention, States Parties to the 1980 CPPNM and states that have also acceded to the amendment.

Consequently, there is reason to fear that the implementation of the convention may mean that
the legal bodies of the states that are Parties to both instruments will encounter serious problems of
overlapping with the 1980 CPPNM and more especially with amendment, in particular regarding any
amendments to their domestic criminal law. The IAEA Secretariat voiced this concern at the outset of
the preparatory work.

The issue of the international normative instruments necessary to combat terrorism has become
a constantly recurring item on the agenda of all international bodies. These instruments must be
negotiated globally despite the specificity of the sectors concerned. It is therefore not surprising that
concepts or measures adopted as relevant and useful in one context are copied or emulated in another.
This explains why the preparatory work on the convention already seems to have influenced certain
proposals made by contracting Parties to the CPPNM at the diplomatic conference on the adoption of
its amendment. Certain new provisions that also involve criminal law, in particular with regard to
extradition, appear to have been directly based on the convention.

Monitoring

The negotiating states did not provide for the establishment within the Secretariat or outside the
United Nations of a specific monitoring mechanism™® for the convention, the implementation of which
is therefore the exclusive responsibility of the States Parties. As stated in Article 20: “The States
Parties shall conduct consultations with one another directly or through the Secretary-General of the

47.  Previously cited document A/59/37 Summary by the Co-ordinator, page 14.

48.  Informal note by the UN Secretariat dated 15-06-2005 published by the Information Department (in
English only) entitled “Guidance on the Convention for the suppression of acts of nuclear terrorism”.
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United Nations, with the assistance of international organisations as necessary, to ensure effective
implementation of this Convention”.

The formal obligation of the States Parties to notify the Secretary-General at the time of their
accession to the convention of the relevant provisions of their domestic legislation regarding
jurisdiction and their (optional) right to ask for his advice or request the assistance of the IAEA if they
are in possession of radioactive materials or devices according to Article 18 (5), do not in themselves
constitute a multilateral institutional mechanism.

The General Conference of the IAEA at its 49" Session (September 2005) simply took note of
the Resolution of the UN General Assembly by which it adopted the convention.*’

Once it has entered into force and been ratified by a significant number of states, however, it is
possible that because it is grounded in binding national law, the convention, whether or not it is part of
a coherent body of international nuclear law, might exercise a considerable influence on national
nuclear law, in particular with regard to the criminalisation of offences relating to nuclear activities
and materials, but also with respect to transport law, methods of surveillance and protection of nuclear
facilities, sites and activities and bilateral and international co-operation between the state bodies
responsible in this field.

In any case, the strengthening of the international legal regime for combating the various
manifestations of terrorism and especially the threat of nuclear terrorism is now a priority for states.
This is a priority to which intergovernmental organisations must respond in their specific fields of
responsibility in order to maintain a cohesive multilateral effort in the nuclear field and to help states
to develop clear and effective standards that will contribute to the progress of the rule of law.

49. TAEA Document GC(49)L.7 [Provisional reference number of the General Conference] Date:
29 September 2005.
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The International Regime on the Physical Protection
of Nuclear Material and the Amendment to the Convention on the
Physical Protection of Nuclear Material

by Maria de Lourdes Vez Carmonax*
A.  Abstract

1. On 8 July 2005, States Parties to the Convention on the Physical Protection of Nuclear Material
(the “convention’), adopted by consensus an “amendment” to the convention.

2. The amendment to the convention represents the culmination of work that had been progressing
for a number of years at the International Atomic Energy Agency (IAEA). It is a major achievement —
another milestone in international efforts to improve nuclear security and reduce the vulnerability of
nuclear material and nuclear facilities to crime and terrorism.

3. This paper provides an overview of the instruments that comprise the physical protection
regime, and gives account of the scope of the present convention and the efforts to strengthen it. It also
identifies some of the significant changes introduced by the amendment to the convention.

B.  The Physical Protection Regime

4, Physical protection against the theft or unauthorised use of nuclear material and against the
sabotage of nuclear material and facilities by individuals or groups of persons has become a matter of
increased national and international concern. Although the responsibility for establishing and
operating an appropriate physical protection regime for nuclear material and facilities under the
jurisdiction of a state rests entirely with the government of that state, it should not be a matter of
indifference to other states whether and to what extent that responsibility is fulfilled. In fact, the
effectiveness of physical protection measures in one state also depends on the taking by other states of
adequate measures to deter or defeat hostile actions against nuclear facilities and nuclear material.
International cooperation in this field has therefore become more and more relevant.

* Ms. Vez Carmona is Legal Officer in the Nuclear and Treaty Law Section, Office of Legal Affairs of the
International Atomic Energy Agency (IAEA). The author served as responsible Legal Officer and
Scientific Secretary to all meetings that led to the adoption of the Amendment to the Convention on the
Physical Protection of Nuclear Material. The views expressed in this paper are those of the author and do
not necessarily represent those of the IAEA. The author wishes to thank Mr. J. Rautenbach, Director of
the Office of Legal Affairs (OLA) and Mr. W. Tonhauser, Section Head of the Nuclear and Treaty Law
Section, OLA for their valuable suggestions and support. In addition, the author would like to thank
Mr. A. Wetherall, Legal Officer in the Nuclear and Treaty Law Section, OLA for his tireless efforts and
assistance in preparing this paper.
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5. In simple terms, the “physical protection” of nuclear material can be described as a set of legal,
administrative and technical measures, including physical barriers, to ‘“physically protect” such
material.

6. The present convention and its amendment is a part of a set of rules — the overall objective of
which is to have a strong physical protection regime, one in which security is everywhere and at an
acceptable level. This regime also includes basic guidelines for the establishment of national physical
protection systems which were developed within the IAEA, in particular, the Physical Protection of
Nuclear Mzaterial and Nuclear Facilities,' and the Physical Protection Objectives and Fundamental
Principles.

(i)  The Physical Protection of Nuclear Material and Nuclear Facilities

7. IAEA document “The Physical Protection of Nuclear Material and Nuclear Facilities”,
originated as “Recommendations for the Physical Protection of Nuclear Material” prepared by a panel
of experts convened by the Director General and published by the IAEA in 1972.°

8. The latest revision of this document [INFCIRC/225/Rev.4(Corrected)] reflects the
recommendations of national experts to improve the structure and clarity of the document and to take
account of improved technology and international and national practices.” The recommendations
included in INFCIRC/225/Rev.4(Corrected) are intended to apply to the physical protection of nuclear
material in use, storage and transport, whether domestic or international and whether peaceful or
military.

9. The document provides recommendations on the elements of a state’s system of physical
protection of nuclear material and nuclear facilities, and on the requirement for a state’s legislation in
this field. It also specifies requirements for physical protection against unauthorised removal of
nuclear material in use and storage and against sabotage of nuclear facilities and nuclear material
during use and storage and of nuclear material during transport. In addition, it includes a table of
categorisation of nuclear materials for determining the appropriate level of physical protection
measures.

10.  While these recommendations are provided for consideration by the competent authorities in
states and as such are not mandatory, an undertaking relating to physical protection has been included
in the IAEA Project and Supply Agreements and in the Revised Supplementary Agreement for the
Provision of Technical Assistance by the IAEA, since the early 1980s. Through this mechanism, states
are obliged to take all measures necessary for the physical protection of nuclear material, equipment
and materials relating directly to the assistance provided by or through the IAEA.

1. TAEA document INFCIRC/225/Rev. 4(Corrected).
2. TAEA document GC(45)/INF/14.

3. These recommendations were revised by a group of experts in cooperation with the IAEA Secretariat, and
the revised version was published in 1975 in the INFCIRC series. The document was subsequently
revised four times in 1977, 1989, 1993 and 1997.

4. In particular, the revised document includes a chapter which provides specific recommendations related
to sabotage of nuclear facilities and nuclear material. As a result of this addition, the title was changed to
“The Physical Protection of Nuclear Material and Nuclear Facilities”.

30



(ii)  The Physical Protection Objectives and Fundamental Principles

11. The Physical Protection Objectives and Fundamental Principles (the Objectives and
Fundamental Principles) were prepared by the IAEA Secretariat with the assistance of Member States’
physical protection experts pursuant to a recommendation of the Working Group of the “Informal
Open-Ended Expert Meeting to Discuss Whether there is a Need to Revise the Convention [...]”
convened by the Director General in 1999.”

12.  In September 2001, the IAEA endorsed these ‘“Physical Protection Objectives and Fundamental
Principles” for publication as a “Security Fundamentals” document, “as a step towards strengthening
the physical protection regime, it being understood that their adoption would not lead to diminished
interest on the part of Member States in becoming parties to the convention [...] and that they were not
a substitute for the convention or for the recommendations in [the aforementioned IAEA] document
INFCIRC/225/Rev.4 (Corrected)”.’

13.  The Objectives and Fundamental Principles are based on the recommendations, concepts and
terminology contained in the aforementioned IAEA document INFCIRC/225/Rev.4(Corrected). The
Objectives and Fundamental Principles are intended for nuclear material in use and storage, and during
transport, and for nuclear facilities using or storing such materials. The Objectives and Principles
provide the basic elements that states need to take into account when developing their national regimes
for preventing the theft, misuse or sabotage of nuclear material and facilities.

14.  As concerns the relationship between the convention and the Objectives and Fundamental
Principles, it is noted in a later section of this paper that the Final Report of the Working Group
recommended that “the well-defined amendment” of the convention should cover, inter alia, the
content of these Objectives and Fundamental Principles.

(iii) The Convention on the Physical Protection of Nuclear Material

15. For some considerable time there was growing recognition of the need for co-operation between
states to ensure adequate physical protection of potentially hazardous nuclear material. Even though
the main responsibility in this area rested with the states concerned, it was suggested that it would be
necessarx for there to be an appropriate international legal instrument regulating state co-operation in
this area.

5. The work of the Working Group and the Expert Meeting is descirbed in a later section of this paper.
6. See IAEA document GOV/OR.1033, paras. 157-162.

7. This need was, inter alia, reflected in the declaration of the Review Conference of the Parties to the
Treaty on the Non-Proliferation of Nuclear Weapons in May 1975, which called upon all States engaging
in peaceful nuclear activities to enter into such international agreements and arrangements as may be
necessary to ensure the proper protection of nuclear material. Further recognition was also given in the
Resolution of the IAEA General Conference in September 1975 (GC/XIX/RES/328), which called upon
IAEA Member States and the Director General to consider ways and means of facilitating international
co-operation in dealing further with problems of physical protection of nuclear facilities and materials
which are common to Member States. Also, JAEA document “The Physical Protection of Nuclear
Material” (INFCIRC/225) and the report of an Advisory Group on Physical Protection of Nuclear
Material (which met in February 1977) recommended the conclusion of international agreements or
conventions on cooperation among states in particular for the protection of nuclear material in
international transport. It invited the Director General to consider, in consultation with Member States as
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16. In light of the growing importance of the subject and the attention being paid to it, the Director
General of the IAEA circulated for comment to all IAEA Member States, in June 1977, a draft
“Convention on Physical Protection of Nuclear Facilities, Material and Transports”, which had been
prepared by the United States of America. This draft convention and the comments from 16 Member
States were examined by governmental representatives convened at IAEA Headquarters, Vienna from
31 October to 10 November 1977 to consider the preparation of a convention on the physical
protection of nuclear material.

17. Following two years of negotiations in which representatives of 58 states and the European
Atomic Energy Community participated, the text of the convention was adopted on 26 October 1979,
and opened for signature at Vienna and New York on 3 March 1980.® The convention entered into
force on 8 February 1987.°

18. The present convention is the only international legally binding instrument by which states
make specific undertakings for protecting nuclear material.

19.  Strictly speaking, the convention has a threefold scope of application: the physical protection of
nuclear material during international transport; the criminalisation of offences and international
co-operation and information exchange.

(a)  Physical Protection of Nuclear Material during International Transport

20. The first area covered by the convention refers to states’ commitments to protect nuclear
material (e.g. plutonium, *U) during international transport (and during storage incidental to such
transport).'’ For this purpose, the convention defines three categories of nuclear material,'' according
to which different levels of protection apply.'* States commit themselves not to undertake or authorise
the undertaking of such international transport unless assurances are provided that nuclear material
will be protected at the required levels."

21.  Nuclear material in transit from one part of a States Parties’ territory to another, when passing
through international waters or airspace, should also be protected at the prescribed levels."* For
example, if a state wishes to carry a consignment of nuclear material intended to go beyond its own
territory, the state would be required to ensure that such material would be “physically protected”, at
the levels described by the convention, from the facility of the shipper in that particular state, until it

appropriate, the initiation of a process for the preparation of an international convention on the physical
protection of nuclear materials during international transport.

8. The text of the convention was transmitted to the 23™ (1979) regular session of the TAEA General
Conference, pursuant to paragraph 11 of the Final Act, as document INFCIRC/274. The text of the
convention is now in INFCIRC/274/Rev.1, dated May 1980.

9. As of 2 September 2005 there were 115 States Parties (including Euratom) and 45 Signatories to the
convention.

10.  See Article 3 of the convention.

11.  See Annex II of the convention.

12.  See Annex I of the convention.

13.  See paragraphs 1 and 2 of Article 4 of the convention.

14.  See paragraph 4 of Article 4 of the convention.
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arrives at a facility of the recipient in the state of ultimate destination. The different levels of
protection are described in Annex I of the convention and refer to specific precautions, including
constant surveillance by escorts and close communication with appropriate “response forces” and they
are ensured through making prior arrangements between sender and receiver.

(b)  Criminalisation of Offences

22.  The second area covered by the convention refers to states’ undertakings to make the intentional
commission of certain acts (e.g. theft or robbery of nuclear material, threat to use nuclear material to
cause death and other ancillary offences such as attempts and participation in such acts) punishable
offences under their national law," to establish jurisdiction'® over such offences and to detain'’ alleged
offenders for the purpose of prosecution'® or extradition. In this context, States Parties undertake to
include those offences as extraditable offences in every future extradition treaty to be concluded
between them. However in the absence of such an extradition treaty, the convention may be
considered as the legal basis for extradition in respect of those offences.'’

23. It should be noted that these “crime-related” provisions also apply to nuclear material used for
peaceful purposes while in domestic use, storage and transport.

(c) International co-operation and information exchange

24.  As a third subject area, the convention also promotes international co-operation. In particular,
States Parties undertake to co-operate in the recovery and protection of stolen nuclear material, by
sharing information on nuclear material in accordance with their national laws and in ensuring the
return of nuclear material stolen or missing as consequence of unlawful taking.*’

25.  States Parties also undertake to identify and make known to each other, directly or through the
IAEA, their central authority and point of contact having responsibility for physical protection of
nuclear material and for coordinating recovery and response operations in the event of unauthorised
removal, use or alteration of nuclear material or in the event of a credible threat thereof.>!

26. States Parties also commit themselves to co-operate and consult with each other, directly or
through intergovernmental organisations, with a view to obtaining guidance on aspects related to the
design, maintenance and improvement of systems of physical protection of nuclear material in
international transport.

27. Finally, States Parties undertake to afford one another the greatest measure of assistance in
connection with criminal proceedings brought in respect of the relevant offences, including the supply

15 See Article 7 of the convention.

16.  See Article 8 of the convention.

17.  See Article 9 of the convention.

18.  See Article 10 of the convention.

19.  See paragraphs 1 and 2 of Article 11 of the convention.
20.  See Article 5 of the convention.

21.  See paragraph 1 of Article 5 of the convention.
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of evidence at their disposal necessary for the proceedings. In all such cases, however, the law of the
state requested to provide assistance shall apply.”

(d)  Review and amendment of the convention

28. Lastly, the convention has two provisions that deal with its review and amendment: Articles 16
and 20, respectively. Concerning the review of the convention pursuant to Article 16, a Review
Conference five years after its entry into force was held at IJAEA Headquarters, Vienna from
29 September to 1 October 1992. Thirty-five of the States Parties at that time attended this Review
Conference.

29. The 1992 Review Conference unanimously expressed its full support for the convention and
urged all states to take action to become a party to the convention. The Conference reaffirmed that the
convention provided a sound basis for the physical protection of the transport of nuclear material, the
recovery and return of any stolen material, and the application of sanctions against any person who
may commit criminal acts involving nuclear material. It concluded at that time, however, that no
changes to the convention were needed.

C. Efforts to strengthen the convention

30. Nonetheless, in the years following the 1992 Review Conference, questions relating to the
adequacy of the convention began to arise. Notably, as mentioned above, there was no commitment by
States Parties to protect nuclear material in domestic use, storage and transport. In addition, there was
no commitment regarding the protection of nuclear material and nuclear facilities against sabotage.

(i) Informal Open-ended Expert Meeting to discuss whether there is a need to revise the
convention

31. Inlight of comments made during the meetings of the IAEA Board of Governors and taking into
account the recommendations in 1999 of the Senior Expert Group for the Review of the IAEA’s
Programme of Activities, the Director General convened, from 15 to 19 November 1999, an “Informal
Open-ended Expert Meeting to discuss whether there is a need to revise the convention [...]” (the
Expert Meeting). The Director General requested these experts to provide their views on the basic
question of whether there was a need to revise the convention.

32. The name of the Expert Meeting reflects the fact that at that time not all states were convinced
of this “need”. Therefore it was agreed that before embarking in any amendment process as foreseen in
Article 20 of the convention, the question as to “whether there was a need to revise the convention”
required answering.

33. To facilitate its work, the Expert Meeting decided to establish an open-ended Working Group to
examine all relevant issues for reaching a conclusion on the matter. This Working Group took fifteen
months and four meetings® to submit in January 2001, its Final Report* to the Expert Meeting. Its

22. See Article 13 of the convention.

23.  The first meeting: 22-24 February 2000; the second meeting 26-30 June 2000; the third meeting
20-24 November 2000; and the fourth meeting 29 January-2 February 2001.
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Final Report identified several recommendations intended “to promote further the effective
implementation and improvement of physical protection worldwide.”*

34. Following the submission of the Working Groups’ Final Report, the Expert Meeting at its
second meeting held from 21 to 23 May 2001, adopted its own Final Report,”® in which it concluded
that there was “a clear need to strengthen the international physical protection regime” and that a
spectrum of measures should be employed — including the drafting of a well-defined amendment to
strengthen the convention, to be reviewed by States Parties with a view to determining whether it
should be submitted to a Conference to consider the amendment, in accordance with Article 20 of the
convention.

35. In recommending that a “well-defined amendment” be prepared by a group of legal and
technical experts, the Final Report of the Expert Meeting indicated the subjects that should be covered.
This list included:

o the extension of its scope to cover, in addition to nuclear material in international nuclear
transport, domestic use, transport and storage of nuclear materials, as well as protection
of nuclear material and facilities from sabotage;

o the importance of national responsibility for physical protection;
o the importance of protection of confidential information;
o (as mentioned earlier) the incorporation of the Physical Protection Objectives and

Fundamental Principles; and
o relevant definitions.

36. At the same time, the Expert Meeting also indicated the subjects that should clearly not be
covered. This list included:

o a requirement to submit reports to the international community on the implementation of
physical protection;

. . 2
L4 a peer review Inechamsm; 4

24.  The Final Report of the Working Group was circulated under a Note Verbale by the IAEA Secretariat to
all States Parties of the convention and to Member States in March 2001.

25.  The Working Group made the following four recommendations to the Expert Meeting: A. Strengthen the
Convention on the Physical Protection of Nuclear Material; B. Prepare a resolution by the General
Conference; C. Endorse Security Fundamentals; and D. Improve IAEA Programmes. It should be noted
that while there was support in the Working Group for each recommendation, there was not universal
commitment to each recommendation.

26.  The Final Report of the Expert Meeting was circulated by the Secretariat as an attachment to a Note,
dated 3 August 2001 (Secretariat 2001/Note 18) to all States Parties to the convention and to Member
States of the IAEA.

27. As provided, for example, under the Convention on Nuclear Safety (see IAEA document INFCIRC/449,
5 July 1994) and the Joint Convention on the Safety of Spent Fuel Management and on the Safety of
Radioactive Waste Management (see IAEA document INFCIRC/546, 24 December 1997).
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o a mandatory application of INFCIRC/225 e.g. through direct reference or through “due

consideration’;
. a mandatory international oversight of physical protection measures;
. nuclear material and nuclear facilities for military use.

37. By preparing a “well-defined amendment” before the formal amendment process as mandated
by Article 20 of the convention, States Parties aimed at limiting as much as possible the introduction
of “undesirable” subjects at a Conference to consider the amendment.

(ii) Open-ended Group of Legal and Technical Experts to prepare a draft amendment to the
convention (the Group)

38.  On 6 September 2001, only three days before 9/11, in response to the recommendation of the
Expert Meeting, the IAEA Director General formally convened an Open-ended Group of Legal and
Technical Experts to prepare a draft amendment aimed at strengthening the convention (the Group).*®

39.  This Group held six meetings in total and took two years and three months to conclude its work.
At its final meeting, held on 14 March 2003, the Group adopted by consensus its Final Report (which
included three attachments)® and submitted it to the IAEA Director General. With the submission of
that Final Report, the Group completed the task for which it was established.

40. In light of the aforementioned subjects that the Group should and should not cover in the
drafting of a “well-defined amendment” to the convention, the Group was able to agree on a
significant number of possible amendments. In particular, the Group agreed on the following possible
amendments:

o the extension of the scope of the convention to cover the physical protection of nuclear
facilities, and a consequential amendment of the title;

. a new article setting out the purposes of the convention;
. two definitions for “sabotage” and “nuclear facilities”;
. provisions to reflect the extension of scope, the importance of national responsibility and

the exclusion of nuclear material and nuclear facilities for military use;

. a new article to cover domestic use, storage and transport and the protection of nuclear
material and nuclear facilities from sabotage and also to cover the Physical Protection
Objectives and Fundamental Principles;

28.  The first meeting was held 3-7 December 2001. Subsequent meetings were held 11-15 March 2002,
17-21 June 2002, 2-6 Sept 2002, 4-8 November 2002 and 3-14 March 2003.

29.  Attachment 1 set out possible amendments to be made to the convention. Attachment 2 reproduced the
Opening statement by the Director General at the first meeting of the Group, on 3 December 2001.
Attachment 3 comprised the Group’s Working Papers.
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a new paragraph to cover cooperation between states and also the IAEA in the case of a
credible threat of sabotage of nuclear material or a nuclear facility, or in case of sabotage
thereof;

provisions on strengthening the protection of information received in confidence;

new offences relating to sabotage, contributing to and organising or directing the
commission of an offence and nuclear smuggling; and

a new article relating to transfer of nuclear technology for peaceful purposes to strengthen
physical protection of nuclear material and nuclear facilities.

41. However, the text prepared by the Group also contained in brackets a number of clauses on
which the Group was unable to reach agreement. Primarily, there were three such issues:

The first issue was one of the most debated and controversial. It concerned the explicit
exclusion of activities of states’ military forces in the conduct of official duties. Some
experts were of the view that these activities should not be governed by the convention,
since they were governed by other rules of international law and that the exclusion was in
effect only a choice of law provision. Other experts did not want an explicit exclusion as
this might leave gaps in the applicability of the convention as amended where such
activities were not covered by other rules of international law. During the course of
discussions on this issue two texts related to the activities of military forces were
developed as options, complemented by a third option that no such related text should be
included. All three options appeared bracketed in Attachment 1 to the Final Report. As
noted later, it was decided at the Amendment Conference to include an exclusion
provision.

The second issue concerned the introduction into the text of the Fundamental Principles.
Given the central importance of Fundamental Principles to the strengthening of the
convention and to the task of the Group, a vast amount of effort was spent in seeking
consensus on the precise way to cover these principles. The Group agreed that the
Fundamental Principles should be kept together as a whole and their language should not
be modified. However, concerning the introduction of the Fundamental Principles, two
options remained: the first option, which received extensive support, involved a legal
commitment to apply the Fundamental Principles, insofar as is reasonable and
practicable; the second option, which received less support, introduced a legal
commitment to be guided by the Fundamental Principles. This issue was resolved at the
Amendment Conference by choosing the first option.

The third issue concerned whether or not to include, in the relevant offences, a reference

to “substantial damage to the environment”. As noted later, it was agreed to extend the
relevant offences to this type of damage.
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42. Finally, the Final Report of the Group also identified a number of areas and proposals which
were either objected to or not examined by the Group and consequently were not reflected in the
proposed amendments.*’

43.  On 16 June 2003, the IAEA Director General circulated the Final Report of the Group to all
States Parties to the convention for their consideration as to whether to initiate the procedure for the
convening of an Amendment Conference in accordance with Article 20 of the convention.

(iii) Amendments proposed by the government of Austria and 24 co-sponsoring states

44. The Final Report of the Group, however, was just one of a number of steps towards a possible
amendment to the convention. According to Article 20 paragraph 1 of the convention, to trigger the
amendment process a State Party is required to propose amendments to the convention. The proposed
amendments then need to be submitted to the IAEA Director General who must circulate them
immediately to all States Parties. Only when a majority of States Parties request the Director General
to convene a conference to consider the proposed amendments is the Director General required to
invite all States Parties to attend such a conference which must begin not earlier than 30 days after the
invitations are issued. '

30. In particular, these concerned:

o A proposal by Mexico relating to extradition. The objectives of this proposal were, inter alia, to
update the provisions of the convention on issues pertaining to legal assistance and to achieve an
adequate coordination between the convention and the international legal instruments to combat
terrorism (i.e. the International Convention for the Suppression of Terrorist Bombings and the
International Convention for the Suppression of the Financing of Terrorism). The main part of this
proposal was not objected to in substance, but its necessity was questioned. Therefore, the Group
decided that further analysis was required. In the course of analysis, other proposals on extradition
were made to include in the text provisions relating to political offences or offences inspired by
political motives, and non-discrimination. Due to a lack of consensus, no decision was made in
this regard.

] A proposal to amend the provision concerning the review conference of the convention. The
Group felt that such a review conference should explicitly exclude peer review mechanisms and a
requirement to submit national reports to the international community on the implementation of
physical protection. The Group agreed that nothing in the text required or implied peer review
mechanisms or national reporting. A view was also expressed that the relevant provision of the
convention was sufficient.

o A proposal to include an additional article on amendments to the convention by simplified
procedure was not examined by the Group.

o A proposal to add language to clarify the scope of the physical protection regime of States Parties
regarding nuclear material in international nuclear transport and to explain how the physical
protection regime would relate to the existing convention provisions on international nuclear
transport.

31.  Article 20, paragraph 1 of the convention reads: “Without prejudice to Article 16 a State Party may
propose amendments to this convention. The proposed amendment shall be submitted to the depositary
who shall circulate it immediately to all States Parties. If a majority of States Parties request the
depositary to convene a conference to consider the proposed amendments, the depositary shall invite all
States Parties to attend such a conference to begin not sooner than thirty days after the invitations are
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45. Further consultations were held among a number of States Parties on the outstanding issues as
identified in the Final Report of the Group (see paragraph 41 above), in order to select which of the
options to include in a proposal to the Director General for circulation and to trigger the amendment
process. As a result of these consultations, some states finally agreed on a text.

46. Essentially, this text reflected the inclusion (and non-inclusion) of the major subjects
recommended by the Expert Meeting in 2001 (see paragraphs 36 and 37 of this paper), as incorporated
into the “well-defined amendment” prepared by the Group in 2003. In addition, it also included text
concerning the aforementioned outstanding issues (for example, the introduction of the Fundamental
Principles), in a form which it was felt that consensus could easily be reached amongst States Parties.

47.  On 1 June 2004, the Director General of the IAEA received a letter from the Austrian Federal
Minister of Foreign Affairs, proposing on behalf of the government of Austria and of the governments
of Australia, Bulgaria, Canada, Croatia, Czech Republic, Denmark, Finland, France, Greece, Hungary,
Ireland, Italy, Japan, Lithuania, Luxembourg, Norway, Poland, Portugal, Sweden, Switzerland,
Turkey, Ukraine, United Kingdom of Great Britain and Northern Ireland and the United States of
America, amendments to the convention.

48. Pursuant to this letter, the Director General circulated to all States Parties on 5 July 2004, the
proposed amendments. At the same time, the Director General requested confirmation as to whether
he should as depositary, call for a conference to consider these proposed amendments.

49. By 19 January 2005 the Director General had received requests to convene such a conference
from 55 States Parties, which represented the majority of States Parties to the convention.
Accordingly, on 3 February 2005, the Director General, pursuant to paragraph 1 of Article 20 of the
convention, invited all States Parties to participate in such a Conference.

D. The Conference to consider proposed amendments to the convention and the amendment
to the convention

50. The Conference to consider and adopt proposed amendments to the convention (the Amendment
Conference) was held at IAEA Headquarters, Vienna, from 4 to 8 July 2005.% Mr. D.B. Waller,
Acting Director General of the Agency, opened the Conference and served as the Secretary-General of
the Conference, as provided for in the Rules of Procedure™ of the Conference. The Conference elected
Prof. A. J. Baer (Switzerland) as president.*

issued. Any amendment adopted at the conference by a two-thirds majority of all States Parties shall be
promptly circulated by the depositary to all States Parties.”

32. A Preparatory Meeting for the Amendment Conference, attended by 58 Parties to the convention
(including Euratom), was held from 4 to 7 April 2005. As reflected in the Agenda of the Meeting, some
of the specific issues to be discussed during the meeting included several which arose from the draft
Provisional Rules of Procedure of the Amendment Conference; for example the rules on the officers and
the observers at the Conference and the rules concerning the quorum of, and voting, by Parties to the
convention at, the Conference. The Preparatory Meeting also provided an opportunity for informal and
non-binding consultations between States Parties to resolve further outstanding issues.

33.  See CPPNM/AC/2 (4 July 2005).

34.  The Conference also elected Mr. R.J.K. Stratford (United States of America), Ms. P. Espinosa-Cantellano
(Mexico), Mr. P. Nieuwenhuys (Belgium), Mr. A.A. Matveev (Russian Federation), Ms. T. Feroukhi
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51.  Eighty-eight States Parties and the European Atomic Energy Community (Euratom) participated
in the Conference.” Eighteen States not Party and three intergovernmental organisations participated
as observers.”

52.  While there were still some open issues at the start of the Amendment Conference, the
Conference adopted by consensus an amendment to the convention on 8 July 2005. Delegates of 81
States Parties signed the Final Act of the Conference.”’

53. Taking up from the threefold scope of application of the present convention, the amendment
strengthens the international physical protection regime in the following main areas:

(i)  Objectives of the convention

54. The objectives of the amended convention are now “to achieve and maintain worldwide
effective physical protection of nuclear material used for peaceful purposes and of nuclear facilities
used for peaceful purposes; to prevent and combat offences relating to such material and facilities
worldwide; as well as to facilitate co-operation among States Parties to those ends.”

(ii)  Effective physical protection of nuclear material and of nuclear facilities used for peaceful
purposes

55. As provided for in the “well-defined amendment” prepared in 2003 by the Group and as
foreseen in the recommendations of the Expert Meeting in 2001, the amendment extends the scope of
the convention to cover the physical protection of nuclear material in domestic use, storage and
transport and of nuclear facilities.™

(Algeria), Mr. S.K. Sharma (India), Mr. T.A. Samodra Sriwidjaja (Indonesia) and Mr. Wu Hailong
(China) as Vice-Presidents of the Conference.

35. Albania, Algeria, Argentina, Armenia, Australia, Austria, Azerbaijan, Belarus, Belgium, Bolivia, Bosnia
and Herzegovina, Brazil, Bulgaria, Burkina Faso, Cameroon, Canada, Chile, China, Colombia, Croatia,
Cuba, Cyprus, Czech Republic, Denmark, Ecuador, Estonia, Finland, France, Germany, Greece,
Guatemala, Honduras, Hungary, Iceland, India, Indonesia, Ireland, Israel, Italy, Japan, Kenya, Korea
Republic of, Kuwait, Latvia, Lebanon, Libyan Arab Jamahiriya, Liechtenstein, Lithuania, Luxembourg,
Madagascar, Mali, Malta, Mexico, Monaco, Mongolia, Morocco, Mozambique, Namibia, Netherlands,
New Zealand, Nicaragua, Norway, Oman, Pakistan, Paraguay, Peru, Philippines, Poland, Portugal,
Republic of Moldova, Romania, Russian Federation, Senegal, Serbia and Montenegro, Slovakia,
Slovenia, Spain, Sudan, Sweden, Switzerland, The Former Yugoslav Republic of Macedonia, Tunisia,
Turkey, Turkmenistan, Ukraine, United Kingdom of Great Britain and Northern Ireland, United States of
America, Uruguay and the European Atomic Energy Community (Euratom).

36. Cambodia, Egypt, Ethiopia, Haiti, Iran, Iraq, Jordan, Kazakhstan, Malaysia, Myanmar, Nigeria, Saudi
Arabia, South Africa, Syrian Arab Republic, Venezuela, Yemen, Zambia and Zimbabwe. Representatives
of the following intergovernmental organisations participated in the Conference as observers: the United
Nations, the TAEA and the League of Arab States.

37.  The Final Act is deposited with the Director General of the IAEA. In accordance with paragraph 1 of
Article 20 of the convention, the Director General, as depositary, circulated a certified copy of the
Amendment to the convention to all States parties and Euratom on 25 July 2005.

38.  During the Amendment Conference, it was proposed by Paraguay to amend the convention to apply to
“all radioactive material and associated facilities.” Some States noted that the issue of security of

40



56.  Also, as reflected in the text of the 2003 “well-defined amendment” and pursuant to the Expert
Meeting recommendations of 2001 that an amendment to the convention should reflect the importance
of national responsibility for physical protection, the amendment contains a new “core” undertaking
by states to “establish, implement and maintain a physical protection regime applicable to nuclear
material and facilities under [their] jurisdiction.”39

57. Further, the amendment introduces a legal commitment to have and implement a physical
protection regime covering the Physical Protection Objectives, and introduces a legal commitment

covering the Physical Protection Fundamental Principles. Through this, the aim of the physical
protection regime is:

. protecting against theft and other unlawful taking of nuclear material;

. ensuring the implementation of measures to locate and, where appropriate, recover
missing or stolen nuclear material;

o protecting nuclear material and nuclear facilities against sabotage; and
o mitigating or minimising the radiological consequences of sabotage.*

58. In implementing this undertaking, States Parties shall:

o establish and maintain an appropriate legislative and regulatory framework for physical
protection;

. establish or designate a competent authority responsible for its implementation; and

. take other appropriate administrative measures necessary for the physical protection of

such material and facilities.*!

59.  Further, in implementing the relevant obligations under the amendment, each State Party shall,
without prejudice to any other provisions of the convention, “apply insofar as is reasonable and
practicable” a number of Fundamental Principles of Physical Protection of Nuclear Material and

radioactive material and associated facilities was being discussed by the IAEA Board of Governors and
General Conference. The relevance of the Code of Conduct on the Safety and Security of Radioactive
Sources, of the International Conference on the Safety and Security of Radioactive Sources, held
27 June-1 July 2005, in Bordeaux, France, of the Action Plan on Non Proliferation of Weapons of Mass
Destruction, and of the Action Plan on Safety and Security of Radioactive Sources, both adopted by the
G-8 at its Evian Summit in June 2003, were also mentioned. However the Conference, while noting the
value of an international legally binding instrument on the safety and security of such material and
facilities, agreed that the proposal went well beyond the scope of the convention, which was confined to
nuclear material and nuclear facilities.

39.  See Articles 2(2), 2(3) and 2A(1) of the amendment.

40.  These provisions reflect the four objectives of physical protection as mentioned in paragraphs 11-14 of
this paper. See new Article 2A(1)(a)-(d) of the amendment.

41.  See new Article 2A(2)(a)-(c) of the Amendment.
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Nuclear Facilities.*” This particular way of drafting the chapeau of this provision was necessary in
order to avoid weakening certain other obligations contained in other provisions of the convention.

60. Finally, it should be noted that a State Party, taking into account the nature of the material, its
quantity and relative attractiveness and the potential radiological and other consequences associated
with any unauthorised act directed against it and the current evaluation of the threat against it, may
reasonably decide that nuclear material does not need to be subject to the established physical
protection regime.” However, the amendment provides that “such nuclear material should be
protected in accordance with prudent management practice”.** It should be mentioned that the current
convention foresees a similar case for international transport of nuclear material in Annex II

(iii) Prevention and combating of offences relating to nuclear material and nuclear facilities
worldwide

61. Under the present convention a State Party is required, inter alia, to make a punishable offence
under its national law, the intentional commission of:

° an act without lawful authority which constitutes the receipt, possession, use, transfer,
alteration, disposal or dispersal of nuclear material and which causes or is likely to cause
death or serious injury to any person or substantial damage to property;

. a theft or robbery of nuclear material;
. an embezzlement or fraudulent obtaining of nuclear material; and
o an act constituting a demand for nuclear material by threat or use of force or by any other

form of intimidation.

62. Convinced that offences relating to nuclear material and nuclear facilities are matters of grave
concern, and that there was an urgent need to adopt appropriate and effective measures or to
strengthen existing measures to ensure the prevention, detection and punishment of such offences, the
amendment reflects States Parties’ agreement for the inclusion of new offences and the revision of the
majority of existing offences under the convention. In particular, to avert the potential dangers posed
by illicit trafficking, the unlawful taking and use of nuclear material and the sabotage of nuclear
material and nuclear facilities, the amendment now introduces as punishable offences:

42.  See new Article 2A(3) of the Amendment. It is recalled that the Final Report of the Expert Meeting of
2001 recommended that one of subjects that should be covered in a “well-defined amendment” of the
convention, was the incorporation of the Physical Protection Objectives and Fundamental Principles. In
fact, during the meetings of the Open-ended Group of Experts a vast amount of effort was spent in
seeking consensus on the precise way to cover these principles. While the Open-ended Group of Experts
agreed that the Fundamental Principles should be kept together as a whole and their language should not
be modified, the introduction of the Fundamental Principles into the text of the convention was an issue
on which the Open-ended Group of Experts was unable to reach agreement prior to the Amendment
Conference.

43.  See new Article 2A(4)(a) of the amendment.
44.  See new Article 2A(4)(b) of the amendment.
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o the intentional commission of an act which constitutes the carrying, sending, or moving
of nuclear material into or out of a state without lawful authority (i.e. the offence of
nuclear smuggling (or illicit trafficking)); and

o an act directed against a nuclear facility, or an act interfering with the operation of a
nuclear facility, where the offender intentionally causes, or where he knows that the act is
likely to cause, death or serious injury to any person or substantial damage to property or
to the environment by exposure to radiation or release of radioactive substances, unless
the act is undertaken in conformity with the national law of the State Party in the territory
of which the nuclear facility is situated.*

63. The amendment also introduces new ancillary offences of contributing to and organising or
directing the commission of an offence.*® Whereas the ancillary crimes of threat, attempt and
participation were already covered by the present convention, the amendment further extends their
application to the relevant main offences in the convention.

64. Further, the offences relating to an act constituting the unlawful taking of nuclear material*’, an
act directed against a nuclear facility®™ and a threat to use nuclear material® were expanded to include
“substantial damage to the environment.”

65. Also, as indicated earlier, the question of defining an offence relating to an act directed against a
nuclear facility, which causes or is likely to cause death or serious injury to any person or substantial
damage to the environment “by exposure to radiation or release of radioactive substances” was also
solved. Under the amendment, such an act would be considered as an offence only when the
consequent damage i.e. death or serious injury to any person is caused (or is likely to be caused) “by
exposure to radiation or release of radioactive substances”.”’ In this context, the question of what was
meant by the additional language “unless the act is undertaken in conformity with the national law of
the State Party in the territory of which the nuclear facility is situated” was also raised. States Parties
agreed that this phrase should be understood as covering acts of authorised personnel (e.g. police,
firemen, other authorities and operators) carrying out their duties, so as to ensure that such acts would
not constitute an offence under national law.

66. Finally, as foreseen during the work of the Group and as outlined in paragraph 41 above,
following considerable discussions at the Amendment Conference,”’ states agreed to include a

45. A threat either to commit such an offence per se or to commit such an offence in order to compel a natural
or legal person, international organisation or state to do or refrain from doing any act, is also an offence.

46.  See new paragraphs (j) and (k) of Article 7.

47.  See the amendments to paragraphs 1(a) of Article 7 of the amendment.
48.  See the amendments to paragraphs 1(e) of Article 7 of the amendment.
49.  See the amendments to paragraphs 1(g)(i) of Article 7 of the amendment.
50.  See the amendment to paragraph 1(e) of Article 7 of the amendment.

51.  During the discussions of the proposed subparagraph 4(b) of Article 2, one state (Mexico) proposed to
replace the word “inasmuch” with the word “insofar”. In the broad exchange that took place, it was
recognised that there was a substantive difference between both terms. Some delegations made it clear
that the phrase “inasmuch” had at least two meanings in English, one of them is “to the extent that” and a
second meaning is “because”. The state accepted the wording “inasmuch”, on the understanding that the
text it considers acceptable is the text in Spanish. The same state also expressed a reservation on
preambular paragraph 6 which is reflected in the summary records of the Conference.
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provision that explicitly excludes from the scope of the convention “activities of armed forces during
an armed conflict” and the “activities undertaken by military forces of a state in the exercise of their
official duties, inasmuch as they are governed by other rules of international law”. This was only
possible after the inclusion of corresponding language that confirmed that “Nothing in th[e]
convention shall be construed as a lawful authorisation to use or threaten to use force against nuclear
material or nuclear facilities used for peaceful purposes.”* It should be noted that the same provision
was the subject of considerable discussion during the negotiations of the International Convention for
the Suppression of Acts of Nuclear Terrorism (the Nuclear Terrorism Convention).”

(iv) Facilitating international cooperation and information exchange among states and the IAEA

67. In light of a desire to strengthen further international cooperation to establish effective measures
for the physical protection of nuclear material and nuclear facilities, States Parties agreed on amending
the convention to provide, in particular, that:

° States Parties co-operate, to the maximum extent feasible, in the case of a credible threat
of sabotage of nuclear material or a nuclear facility or in the case of sabotage thereof.”* In
this regard, on the basis of the information and requests received from States Parties, the
IAEA may be required to exchange information and facilitate coordination and
cooperation amongst States Parties concerned;”

. States Parties consult and co-operate, as appropriate, amongst themselves directly or
through the TAEA® and other relevant international organisations, with a view to
obtaining their guidance on the design, maintenance and improvement of their national
system of physical protection of nuclear material in domestic use, storage and transport
and of nuclear facilities.”’

68. The IAEA will assume, pursuant to the amendment, certain functions in addition to those
foreseen in the existing convention, such as the usual depositary functions.” The IAEA will carry out
these additional functions on request, which include, infer alia, in addition to the two aforementioned
amendments concerning co-operation between States Parties, the IAEA’s participation in the exchange

52.  See proposal made by China and incorporated as paragraph 4(c) of Article 2 of the Amendment.
53.  See UN General Assembly Resolution A/RES/59/290, 15 April 2005.

54.  States Parties’ coordination and cooperation in these areas will be implemented “through diplomatic or
other agreed channels” and such cooperation will be “determined bilaterally or multilaterally by the States
Parties concerned.” [see paragraph 3(d) of Article 5].

55.  See the amendment to paragraph 3 of Article 5.

56. It should be noted that cooperation between States Parties and, as a consequence, requests for the IAEA to
act as a facilitator is expected to be significant particularly due to States Parties’ undertakings under the
amendments to Articles 2 and 7.

57.  See new paragraph 5 of Article 5.

58. These functions are identified in IJAEA document GOV/INF/521, which informed the IAEA Board of
Governors upon entry into force of the convention on 8 February 1987. The additional functions of the
Agency under the Amendment are identified in IAEA document GOV/2005/51/Corr.1 of 17 August 2005.
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of information with and between States Parties for recovering and protecting unlawfully taken nuclear
material. ”’

69. In addition, although not amended, Paragraph 1 of Article 14 of the convention requires the
Agency to communicate periodically information on laws and regulations giving effect to the
convention, received from States Parties. Such communications are expected to increase since the
amendment requires States Parties, inter alia, to make additional offences punishable under its
national law and to establish, implement and maintain an appropriate physical protection regime
applicable to nuclear material and nuclear facilities under its jurisdiction.

70.  Finally, an amendment to paragraph 1 of Article 16 requires the Director General, as depositary
for the convention, to convene a conference of States Parties five years after the entry into force of the
amendment. The purpose of this conference will be to review the implementation of the convention as
amended, as well as its adequacy as concerns the preamble, the whole operative part and the annexes
in light of the then prevailing situation.

E. Entry into force of the amendment

71. The amendment requires no signature but is subject only to ratification, acceptance, or approval.
It will enter into force in accordance with paragraph 2 of Article 20 of the convention “on the thirtieth
day after the date on which two thirds of the States Parties have deposited their instruments of

ratification, acceptance or approval with the depositary”. ®

72.  On 25 July 2005, the Director General of the IAEA, as depositary, circulated a certified copy of
the amendment to the convention to all States Parties and Euratom. At the same time, governments
were invited to deposit with the Director General of the Agency, at their earliest convenience, their
instruments of ratification, acceptance or approval of the amendment to the convention, pursuant to
paragraph 2 of Article 20 of the convention.

F. Conclusion

73. In conclusion, the amendment to the convention represents the culmination of work that had
been progressing for a number of years. It is yet a major achievement — another milestone — in
international efforts to improve nuclear security and reduce the vulnerability of States Parties to
nuclear terrorism.

74.  On 19 and 29 September 2005, the IAEA Board of Governors and General Conference, in
welcoming the amendment to the convention encouraged “all States Parties to the convention to ratify
the amendment as soon as possible and to deposit instruments of ratification, acceptance or approval
with the depositary to enable the early entry into force of the amendment.” In addition, “all States

59.  See the amendment to paragraph 2 of Article 5 of the Amendment which introduces an explicit reference
to the IAEA.

60.  Article 20, paragraph 2 of the convention reads: “The amendment shall enter into force for each State
Party that deposits its instrument of ratification, acceptance or approval of the amendment on the thirtieth
day after the date on which two thirds of the States Parties have deposited their instruments of ratification,
acceptance or approval with the depositary. Thereafter, the amendment shall enter into force for any other
State Party on the day on which that State Party deposits its instrument of ratification, acceptance or
approval of the amendment.”
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Parties to the convention [were encouraged] to act in accordance with the object and purpose of the

. . . 1
amendment until such time as the amendment enters into force”.°

75.  The challenge that now lies ahead is not only to promote adherence to the amendment to the
convention but even more so to assist states in the implementation of the amendment both at the
technical (i.e. physical protection) and legal level and to coordinate such assistance with other
conventions against nuclear terrorism. The IAEA maintains a legislative assistance programme to help
states in this regard.

61.  See the General Conference Resolution number 10, adopted on 30 September 2005 [GC(49)/RES/10].
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STUDIES

Law on the Peaceful Uses of Nuclear Energy: Key concepts

by Diane de Pompignan:

According to the Concise Oxford Dictionary, the word “concept” means “an idea or mental
picture of a group or class of objects, formed by combining all their aspects”. Without getting into a
philosophical discussion about the nature of a concept, if we want to identify and examine in a critical
fashion the key concepts which ought to be included in a general domestic law governing the peaceful
uses of nuclear energy, then we need to agree on the definition of the word “concept”.

Several points have to be considered in this respect: first, are the key concepts specific to
nuclear law or are they found in the ordinary law but with a particular meaning in the context of
nuclear legislation? Secondly, if a concept is not the same as a principle, do we not need to adopt a
wide definition of the word, since, as between the two terms, it is used in legal language much less
frequently? A principle is defined as “a fundamental truth or proposition serving as the foundation for
belief or action” and when used in a legal context, does not seem to differ much from a concept; both
designate an element or a general standard under which several more operational norms can be
organised.

We shall therefore, in this study, adopt a wide definition of the term “key concept” which is
made up of two categories: general categories resulting from the principles of nuclear law, such as the
“safe management of radioactive waste”, which is based on the principle of safety, the foundation of
all nuclear regulation, and “physical protection”, a reflection of the principle of non-proliferation and
security; and general legal categories almost always included in general nuclear legislation such as

LR N3

“licence”, “control” and “‘compensation”.

The definition of “concept” does not include technical or legal terms which, although used in
nuclear legislation, have to do with what is being regulated and not to the rules themselves. Such terms

include “nuclear installation”, “nuclear material”, “deep geological waste repository” or “facility”, and
the “commissioning” of an installation.

Having defined the word “concept”, we must now consider whether it is relevant to introduce
concepts into a general nuclear law, and this involves an analysis of the nature of the obligation or
reason for so doing: is it a binding legal obligation resulting from international commitments, or is the

* Diane de Pompignan is Adviser to the SIGMA Programme (Support for improvement in Governance and
Management in Central and Eastern European Countries), a joint initiative of the European Union and the
OECD, principally financed by the EU. This study was initially submitted as the dissertation requirement
of the University Diploma in International Nuclear Law, following the author’s participation in the 2004
Session of the International School of Nuclear Law, organised in Montpellier, France, by the University
of Montpellier 1 in co-operation with the OECD Nuclear Energy Agency. The author alone is responsible
for the facts mentioned and opinions expressed in this study.
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reason rather moral or ethical, in view of the nature of the risks involved in the use of nuclear energy?
Is their use in legislation related to a particular national social context or based on operational or
practical grounds in the belief that they provide a better guarantee that norms will be applied? In this
context, key concepts will be categorised according to their origin and the reason for their inclusion in
nuclear legislation. This, in turn, requires consideration of their scope and effectiveness inasmuch as
they have legal force and effect.

An examination of the reason for including certain key concepts in such a general law requires
taking into account the fact that it is designed to cover all branches of nuclear law and to be
supplemented or applied through the adoption of other laws or regulations. As such, it is different from
implementing regulations, special legislation or general legislation regulating other subjects but
including nuclear activities. A general nuclear law would normally address issues relating to radiation
protection, the safety of nuclear installations, nuclear liability, transport and trading in radioactive
materials, as well as radioactive waste management.

In addition, such a law usually applies only to the peaceful uses of nuclear energy, i.e. all civil
activities involving radioactive substances, nuclear materials or installations and equipment generating
ionising radiation." All military nuclear activities are generally excluded.

sksksk

In order to classify these key concepts and to analyse the reasons for their inclusion, it would
seem helpful to undertake an analysis of existing legislation, and in particular, recent legislation which
a priori reflects current general trends in nuclear law. Such analysis, based on translations of national
legislation, inevitably leads to inconsistencies. Such an analysis shows that it is possible to include a
number of key concepts deriving from the principles of nuclear law or from more operational
categories of legislation (I), the effectiveness of which depends on a combination of legal and non-
legal conditions, and the choice of which remains, above all, national (II).

L Key concepts: nuclear law principles or general law concepts

Nuclear law is based on a number of principles which may be inserted into a general atomic law
for legal or practical reasons.

A distinction can be made between two types of key concepts in a general nuclear law. The first
covers specific nuclear law concepts resulting from principles which are based on a legal obligation or
on the actual purpose of a nuclear law to establish guidelines and priorities (A). The second refers to
categories of general law which reflect these principles in more practical terms, thereby facilitating the
application of the provisions of the general law in other legislation (B).

A.  Concepts arising from nuclear law principles

An analysis of the key concepts used in a general law governing the peaceful uses of nuclear
energy shows that many of them derive from the general principles of nuclear law. Of these, a
distinction can be made between specific principles of nuclear law — some of which cross-cut all
nuclear activities, while others apply to certain nuclear activities only — and principles of a more
universal nature.

1. Hungarian Act CXVI of 1996 on Atomic Energy, Section 2.
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The first of the cross-cutting nuclear law principles appears to be that of safety, which can be
further divided into the subsidiary principles of prevention, protection and precaution. Given the
special hazards related to the use of nuclear energy, one of the objectives of a nuclear law must be to
promote the exercise of caution, prevent potential damage and mitigate the adverse effects of misuse
or accidents. Thus, many pieces of legislation include key terms relating to safety or its subsidiary
principles, these latter often being cited directly. Direct references may be made to the safety principle:
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“guaranteeing nuclear safety”, “adequate standards of nuclear safety”,” the “safe use of energy”,’ to
concepts referring to it implicitly: “preventive measures”,* “acceptable level of risk”,” or to concepts
emanating from it, such as “quality assurance”. This last concept refers to the need to ensure “quality

of nuclear installations and activities at all stages during the life of a nuclear installation”.’

A second category of cross-cutting principles is those which govern the dealings between the
various persons involved in the use of nuclear energy. These include the principle of the independence
of the nuclear regulatory authority, which must be given the resources and powers necessary for the
impartial exercise of its functions.” Mention must also be made of the principle of liability which
implies not only that each state is responsible for the nuclear installations on its territory,® but also that
the operator of a nuclear installation has primary responsibility for the safety of his/her installation.’
Furthermore, the principles of transparency and participation, which imply an “obligation to inform
the public” or the “right of the public to information”'® about the use of nuclear energy, and the
involvement of all the persons concerned in the formulation of nuclear regulations, may also be
included in a general nuclear law.

A general nuclear law can include a number of key concepts arising not only from cross-cutting
principles but also from principles relating to certain specific nuclear activities. Since it governs
peaceful activities, a general nuclear law may refer to the principle of the peaceful uses of nuclear
energy (principle of non-proliferation),'" which ensures that nuclear materials and technologies are
traded or used for strictly peaceful purposes inasmuch as they can also be used to develop nuclear
weapons. One of the concepts deriving from this principle is that of “physical protection”, meaning “a
system of technical and organisational measures, the aim of which is to prevent unauthorised activities

Lithuanian Nuclear Energy Act of 1996, Sections 3 and 27.

Canadian Act to establish the Canadian Nuclear Safety Commission, Section 6.
Lithuanian Act, op. cit., Section 14.

Hungarian Nuclear Energy Act of 1996, Section 9.

Slovak Act on the Peaceful Use of Nuclear Energy of 1998, Section 22.
Lithuanian Act, op. cit., Section 3.

Lithuanian Act, op. cit., Section 4.
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Croatian Act on Nuclear Safety of 2003, Section 3.

_‘
e

Slovak Act, op. cit., Section 31.
Norwegian Act on Radiation Protection and Use of Radiation of 2000, Sections 14 and 18.

—
—_—

Czech Act of 1997 on the Peaceful Uses of Nuclear Energy, Section 4.
Hungarian Act, op. cit., Section 3.
Swiss Nuclear Energy Act of 2003, Section 4.
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. . . . 12 . . . .
with nuclear installations or nuclear materials”, = of “defence in depth”, which requires the existence

. . . . . 1
of several barriers protecting nuclear materials, or “non-proliferation safeguards”."

Nuclear legislation may also refer to the principles of radiation protection, which constitute the
justification for the practices adopted — human activity requiring the use of nuclear energy is
authorised only if, following a cost-benefit analysis, it is recognised that it produces a net positive
benefit for society; the principle of optimisation — all exposures must be as low as can reasonably be
achieved;'* and the principle of dose limitation’ — the dose equivalent received by individuals must
not exceed certain recommended limits. Concepts such as “optimal radiological safety”'® and “dose
limits”"” are derived from these principles.

Over and above specific nuclear law principles, direct or indirect references to other principles
based on broader universal considerations may also be included in a general nuclear law. Because of
the scale of the risks associated with the uses of nuclear energy and the irreversible consequences
which future generations might suffer as a result of actions taken by the present generation, many
nuclear laws include universal principles such as “sustainable development” or “limitation™® or
(radioactive) “waste management” which mean that a society should strive for development which can
satisfy the needs of present generations without preventing future generations from satisfying theirs.
Sometimes references are made instead to: “protecting human life”, “protecting man and the

. . . 19 20
environment”, “socially-accepted risks”,” “consequences on the gene pool”.
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Thus, general domestic laws governing the peaceful uses of nuclear energy are likely to include
a number of key concepts deriving from the principles of nuclear law or from universal principles, and
an analysis should be made of the reasons dictating their inclusion. These reasons can relate both to
legal obligations and to the very purpose of a nuclear law to establish general guidelines and priorities.

The origin of some of the nuclear law principles mentioned above lies in binding international
conventions, but most principles concerning safety and radiation protection are based on ‘“soft law”
instruments.

The first group includes, essentially, the principles relating to the peaceful uses of nuclear
energy whose origin lies in the Nuclear Non-Proliferation Treaty of 1968 and the Convention on the
Physical Protection of Nuclear Material of 1979, as well as the liability principles laid down in the

12. Slovak Act, op. cit., Section 23.
13.  Australian Nuclear Non-Proliferation (Safeguards) Act 1987.

14.  ALARA Principle, As Low As Reasonably Achievable.
Norwegian Act, op. cit., Section 5; and Lithuanian Act, op. cit., Section 3.

15.  Swiss Act, op. cit., Section 30 and Hungarian Act, op. cit., Section 4.

16.  Latvian Act of 2000 on Radiological Safety and Nuclear Safety, Section 3.
17.  Norwegian Act, op. cit., Section 5.

18. Swiss Act, op. cit., Section 30.

19. Hungarian Act, op. cit., Section 1.

20. Norwegian Act, op. cit., Section 1.
Bulgarian Act of 2002 on the Safe Use of Nuclear Energy, Section 3.
Swiss Act, op. cit., Section 4.
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Vienna Convention of 1963 and the Paris Convention of 1960, as amended. Mention may also be
made of the principles relating to safety which are, for the most part, included in the Convention on
Nuclear Safety and the Joint Convention of 1997 on the Safety of Spent Fuel Management and the
Safety of Radioactive Waste Management. For example, the concept of “quality assurance” is referred
to in Article 13 of the Safety Convention and Article 23 of the Joint Convention. Thus, if a state has
ratified one of these binding conventions, it will be obliged to include in its legislation the provisions
and concepts referred to in them. Each Contracting Party commits itself to taking, “within the
framework of its national law, the legislative, regulatory and administrative measures (...) for

implementing its obligations under this convention”.”

However, as noted above, most of the principles relating to safety and radiation protection are
laid down in soft law instruments, essentially in the form of recommendations. With regard to
radiation protection, the principles are based on the recommendations published periodically by the
International Commission on Radiological Protection (ICRP). The safety principle has been widely
supported thanks to the recommendations of the International Atomic Energy Agency, which has
published in its “Safety Standards” series provisions affecting all aspects of nuclear safety. Some of
the safety principles, such as that of precaution, together with the more universal principles, such as
protecting the environment and preserving the patrimony of future generations, were formulated
within the context of the development of environmental law, and are based on the incentives or
statements contained, for example, in the Rio Declaration on Environment and Development, adopted
at the United Nations Conference on Environment on 5 June 1992.

In this context, the legal obligation on states to introduce into their national legislation the
concepts mentioned in these instruments would appear more tenuous but is not non-existent. For,
while the standards are not in themselves binding on Contracting Parties, it is possible for them to
become binding if they are incorporated into international customary law through the existence of an
opinio juris, and of national practices which are in conformity with them and repeated over time.
However, while it is recognised that certain principles can be considered as having been approved by
opinio juris,” the practice element is often more difficult to establish.

Thus, the inclusion in a general nuclear law of key concepts deriving from the principles of
nuclear law can apparently result from an international legal obligation or from their inclusion in
international nuclear law instruments, even non-binding ones, which express concerns shared by all
nations. Such inclusion also appears to be linked to the very purpose of a nuclear law to establish
orientations and priorities. Thus, most general domestic legislation governing nuclear activities
includes a specific provision guiding the application of nuclear law principles which are then stated
elsewhere in the text. For example, many laws state the absolute priority given to safety.> Thus,
concepts deriving from the principles of nuclear law can be said to be “key” when they are recognised
as having priority, such priority possibly resulting from their acceptance at international level.

A study of the general nuclear laws adopted recently throughout the world shows that it is
possible to introduce into such legislation a number of key concepts deriving from the principles of
nuclear law. As most such key concepts are general in nature and difficult to translate into traditional

21.  Joint Convention of 1997 on the Safety of Spent Fuel Management and on the Safety of Radioactive
Waste Management, Article 18.

22. It is interesting here to refer, for example, to the Principles in the Rio Declaration, the statement of which
can help begin to establish an opinio juris.

23. Hungarian Act, Section 4; Slovak Act, Section 3, and Croatian Act, Section 3.
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legal terms, the introduction of a second category of key concepts, general law which can take on a
particular meaning in the context of nuclear law, is necessary.

B. Concepts deriving from general law

General nuclear legislation contains key concepts which are, in fact, general law categories
included for practical reasons and which convert internationally recognised principles of nuclear law
into legal terms. At the same time, they establish a legal framework allowing for the adoption of
subsidiary instruments which implements that general legislation.

These general law concepts are used in other domestic laws governing other types of hazardous
activities and may, in the context of nuclear legislation, take on a particular meaning specific to
nuclear law. They may be classified into three groups: first, licensing procedures; second, control
procedures; and third, accident procedures involving nuclear materials.

Nuclear activities are by their nature hazardous, and their regulation must be dictated by safety
considerations, including protection and precautionary measures aimed at avoiding nuclear
proliferation. The most important method of ensuring the implementation of these considerations is the
requirement for a “licence” to undertake any activity using nuclear energy, such licence normally
being issued to the nuclear operator by the “regulatory” or “licensing authority”. Indeed, hazardous
activities, whether nuclear or not, are often subject to a prior licensing regime. For example, the
Environment Code of France provides for such a regime for activities capable of generating pollution
or harmful effects.

Where licensing regimes are in place, the key terms “licence” and “licensing authority” appear
in all general nuclear laws. A specific example is Section 4 of the Slovak Act on the Peaceful Uses of
Nuclear Energy of 1998: “The use of nuclear energy or carrying out of activities in the sphere of the
use of nuclear energy shall only be permissible on the basis of an authorisation issued by the Nuclear
Regulatory Authority of the Slovak Republic to a legal person or a natural person who complies with
the conditions set out by the general regulation on these activities and by this act (...).” A licence may
also be required for certain specific activities: for the storage of nuclear fuel and for installations, for
example,” to handle nuclear materials and construct and operate a nuclear power plant,” and to
transport or import nuclear materials,” this last category of licence addressing more specifically
concerns about nuclear non-proliferation.

The second general law category which might be included in a general nuclear law has to do
with “control”. If an activity is subject to authorisation, it is essential to monitor compliance with the
licensing conditions by the licence-holder. Exercising control over regulated activities is also typical
of administrative law and is carried out by administrative discipline. Moreover, in order to protect the
environment, which can be damaged by certain activities and in particular nuclear ones, it is also
necessary to carry out systematic and preventive controls to ensure that even if regulations are
complied with, the risk of nuclear damage is contained. These two aspects of control are found in

24.  German Act, op. cit., Section 6 et seq. and Bulgarian Act, Section 98.
25. Swiss Act, op. cit., Sections 6 and 13 ef seq.

26.  German Act on the Peaceful Utilisation of Atomic Energy and the Protection against its Hazards, as
amended in 2002, Sections 3 and 4.
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national legislation governing numerous activities®’ and take on particular importance in the context of
nuclear activities in view of the potential risks involved.

In fact, a general nuclear law may include numerous references to the “control” concept such as
“surveillance” or “evaluation”. Legislation may refer to controlling the safety of installations,” the
concentration of radioactive elements in a given place, doses of radiation received by certain persons,
or the conditions for issuing a licence.” It is important to note that the term “control” has a specific
meaning in nuclear law. Thus, the expression “institutional control” usually designates the control
measures taken after the closure of a nuclear waste repository.

Lastly, there may be provisions dealing with the risk of a nuclear or radiological accident. In
this case three different general law categories are involved: the “third party liability” of the person
responsible and the “compensation of victims” by means of “insurance” or a “guarantee”; the issuing
of “sanctions”,” and the application of “emergency” measures involving the designation of a “national
contact point” and “notification” of all the competent authorities. All these terms, which are used in

other, non-nuclear, legislation, may be included in a general nuclear law.

ek

The introduction of such general law categories is based on a two-fold practical consideration,
as much as on a legal obligation. Their inclusion in a general nuclear law may result from an
international undertaking by the country concerned. All these general law categories are found in the
main conventions and other instruments of international nuclear law. Thus, the terms “licence” and
“control” appear frequently in the Safety Convention [see in particular Article 7], the Joint Convention
[see Article 19], and the IAEA Code of Conduct on the Safety and Security of Radioactive Sources
[Articles 18 and 19 in particular], while accident categories such as “compensation and liability” can
be found in the above-mentioned Vienna and Paris Conventions, and the category of punishable
“offence” is used in the Convention on Early ‘“Notification” of a Nuclear “Accident” and the
Convention on the Physical Protection of Nuclear Material (Article 7 provides that certain types of
conduct constitute offences). Thus, in the same way general principles in a nuclear law are likely to be
based on a legal obligation, general law categories used in these same international instruments also
seem to flow from such obligations.

Certain key concepts deriving from the fundamental principles of nuclear law refer to practical
measures, whereas others essentially lay down objectives and priorities. In both cases, the concepts

27.  Thus, Article L512-11 of the French Environment Code provides: “Certain categories of installation dealt
with in this section [installations capable of generating pollution and harmful effects ], defined by decree
in the Conseil d’Etat because of the risks they present, may be subject to periodic controls enabling the
operator to be sure that his installations are operating in compliance with the conditions required by the
regulations. Such controls shall be carried out at the cost of the operator by approved bodies”. As to
regular controls to ensure that the natural environment is maintained in equilibrium, reference can be
made for example to Article L211-2 of the Environment Code which provides that the river police shall
carry out technical controls of installations, works or operations which can affect water quality.

28. See, for example, the Croatian Act, op. cit., Section 11; and the Hungarian Act, op. cit., Section 17.
29. Lithuanian Act, op. cit., Section 11.

30.  For example, Chapter 9 [Sections 88 ef seq.] of the above-mentioned Swiss Act provides inter alia for
sanctioning offences against security and safety measures, offences relating to nuclear articles or
radioactive waste, and the abandonment of the possession of nuclear materials or radioactive waste.

53



have to be transposed into legal terminology when they are included in an act intended, in “traditional”
law, to constitute a prescribed standard,” i.e. to lay down a general and enforceable rule.

The first category includes terms such as “dose limitation™, “liability”, “physical protection”,
“guarantees” and “defence in depth”. The dose limitation principle can, in practice, be transposed into
dose limits which must not be exceeded. However, compliance with these requirements has to be
“controlled” in order to become a conventional legal technique. In the same fashion, the “liability”
principle is transposed into legal terminology by reference to the operator’s “third party liability”,
which is a legal category different from criminal liability.

Other key concepts which may be introduced into a general nuclear law are more difficult to
assimilate to “traditional” law because of their generality and purpose. This applies for example to
radiation protection principles apart from dose limitation. In its Communication No. 85/C347/03 of
31 December 1985, the European Commission states that “The basic principles of justification and
optimisation of exposures, which were formulated in ICRP Publication 26 (...) are clearly only of
general value, something which must be taken into account when introducing them into national
legislative and administrative provisions”. In practice, such principles can be translated into legal
terminology by means of the “licensing” procedure and “control” measures: ensuring compliance with
licensing conditions can provide a basis for “controlling” application of the optimisation principle.
Operators may be required, for example, to implement measures such as using techniques to maintain
doses as low as reasonably achievable and conduct tests to ensure that doses are optimised.

This shows that the reason for including general law categories such as “licensing”, “control”
and “liability” into a general nuclear law is that they can be used to convert into legal terms other more
general concepts. Introducing such categories provides a basis for the adoption of subsidiary
legislation (e.g. regulation) to implement a general nuclear law or provisions supplementary to it. For,
subsidiary legislation may lay down the conditions required for obtaining a licence or establish
thresholds or procedures for monitoring protection of the surrounding environment.*

sksksk

Thus, a general domestic law governing the peaceful uses of nuclear energy is likely to include
two types of key concepts: the first deriving from the fundamental principles of nuclear law, and the
second based on categories of general law. The reason for incorporating both results from legal
obligations to do so or for practical considerations. This last consideration raises the question of the
effectiveness and the implementation of the key concepts which have just been mentioned. Difficult to
measure, their effectiveness seems to be subject to legal and non-legal conditions, whereas their
implementation depends, in the final analysis, on national policy based on legal and ethical
considerations.

etk

31.  Lochard J., and Grenery-Boehler M.C., “Optimising radiation protection — the ethical and legal basis”, in
Nuclear Law Bulletin No. 52.

32.  For example, Section 25 of the above-mentioned Hungarian Act provides that “the Minister of
Environment Protection and Regional Development shall provide for the inspection of the radioactive
contamination of air, land and water environment”.
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II. The effectiveness of key concepts the implementation of which depends in the final
analysis of national policy

A.  Difficulty in measuring the effectiveness of key concepts

While certain key concepts might or should, for various reasons, be included in a general
nuclear law, consideration has to be given to their effectiveness. In practice, it is not easy to measure
the effectiveness of key concepts deriving either from nuclear law principles or from general legal
categories since their application goes beyond compliance with simple legislative obligations. This is
perfectly illustrated by the use of the expression “safety culture”, the effectiveness of which is tested
by reference to numerous criteria.

If the principles of nuclear law were justiciable, this could be considered as proof of their
effectiveness, but it is not obvious that they are so. There are precedents in the United States and in the
United Kingdom where a failure to comply with the principle of optimisation was held to be a breach
of a duty of care. However, in France, although administrative tribunals seem to recognise indirectly
the existence of the principle of precaution, they are much more cautious with regard to controlling
internal legality where only a clear error of appreciation might justify the annulment of a decision
(Conseil d ’Etat, 28 July 1999, Intercommunal Association Morbihan sous tres haute tension et autres)
and even more so for the control of external legality, recognising a veritable obligation of precaution
but condemning an excess thereof (Conseil d’Etat, 28 February 1997, WF — Genéve et autres).

It could at first sight be thought easier to determine the effectiveness of key concepts deriving
from general legal categories since procedures relating to licensing, control, inspection, emergency
preventive measures or the setting up of financial guarantee systems are usually based on relatively
detailed provisions. However, assessing the effectiveness of such measures depends on qualitative
elements which cannot be evaluated through a simple verification of data.

For example, in the field of radiation protection, while it is true that data on ionising radiation
doses constitute an indicator of performance, other factors come into play in assessing to what extent
the installations or activities in question comply with safety and optimisation imperatives. On this
topic, reference may be made to the elements envisaged by the United Kingdom Health and Safety
Executive (HSE) to assess the safety of a nuclear installation and which refer to the need to reduce
doses received to the lowest reasonably achievable level.”” At the end of the day, the decision as to the
nature of reasonably achievable measures remains subjective and subject to non-qualitative criteria.
Similarly, where a licence is required, the licensing conditions often include requirements which are
difficult to evaluate: thus, under the Swiss Act [Section 7], the granting of a licence to handle nuclear
materials is subject to the requirement that “the protection of man and the environment as well as
nuclear materials and safety are ensured”.

While the use of procedures for licensing or monitoring doses should enable more general
principles such as safety to be transposed into legal terms, the presence of very broad conditions
governing the granting of licences or the exercise of control shows that measuring the effectiveness of

33.  Five criteria are examined: a person must not receive doses of ionising radiation in excess of the statutory
dose limits for normal operation; the level of exposure of any person to radiation must be as low as
reasonably achievable; the effective collective dose received by operators and the public resulting from
the operation of a nuclear installation must be as low as reasonably achievable; all reasonably achievable
measures must be taken to prevent accidents; all reasonably achievable measures must be taken to limit
the consequences of any radiological accident.
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1996 Protocol Amending the 1972 London Convention on the Prevention of Marine Pollution by
Dumping of Wastes and Other Matter

Since the last update in Nuclear Law Bulletin No. 74, Saint Kitts and Nevis has become a
Contracting Party to this protocol (accession). Therefore, as of 4 November 2005, there are
21 Contracting Parties to this protocol.

1997 Joint Convention on the Safety of Spent Fuel Management and on the Safety of Radioactive
Waste Management
Since the last update in Nuclear Law Bulletin No. 73, Euratom has become a Contracting Party

to this convention (accession). Therefore, as of 4 November 2005, there are 35 Contracting Parties to
this convention.
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TEXTS

UNITED NATIONS

International Convention for the Suppression of Acts of Nuclear Terrorism
The States Parties to this Convention,

Having in mind the purposes and principles of the Charter of the United Nations concerning the
maintenance of international peace and security and the promotion of good-neighbourliness and
friendly relations and cooperation among States,

Recalling the Declaration on the Occasion of the Fiftieth Anniversary of the United Nations of 24
October 1995,

Recognizing the right of all States to develop and apply nuclear energy for peaceful purposes and their
legitimate interests in the potential benefits to be derived from the peaceful application of nuclear
energy,

Bearing in mind the Convention on the Physical Protection of Nuclear Material of 1980,

Deeply concerned about the worldwide escalation of acts of terrorism in all its forms and
manifestations,

Recalling also the Declaration on Measures to Eliminate International Terrorism, annexed to General
Assembly resolution 49/60 of 9 December 1994, in which, inter alia, the States Members of the
United Nations solemnly reaffirm their unequivocal condemnation of all acts, methods and practices
of terrorism as criminal and unjustifiable, wherever and by whomever committed, including those
which jeopardize the friendly relations among States and peoples and threaten the territorial integrity
and security of States,

Noting that the Declaration also encouraged States to review urgently the scope of the existing
international legal provisions on the prevention, repression and elimination of terrorism in all its forms
and manifestations, with the aim of ensuring that there is a comprehensive legal framework covering
all aspects of the matter,

Recalling General Assembly resolution 51/210 of 17 December 1996 and the Declaration to
Supplement the 1994 Declaration on Measures to Eliminate International Terrorism annexed thereto,

Recalling also that, pursuant to General Assembly resolution 51/210, an ad hoc committee was
established to elaborate, inter alia, an international convention for the suppression of acts of nuclear

terrorism to supplement related existing international instruments,

Noting that acts of nuclear terrorism may result in the gravest consequences and may pose a threat to
international peace and security,
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Noting also that existing multilateral legal provisions do not adequately address those attacks,

Being convinced of the urgent need to enhance international cooperation between States in devising
and adopting effective and practical measures for the prevention of such acts of terrorism and for the
prosecution and punishment of their perpetrators,

Noting that the activities of military forces of States are governed by rules of international law outside
of the framework of this Convention and that the exclusion of certain actions from the coverage of this
Convention does not condone or make lawful otherwise unlawful acts, or preclude prosecution under
other laws,

Have agreed as follows:

Article 1

For the purposes of this Convention:

1.

“Radioactive material” means nuclear material and other radioactive substances which contain
nuclides which undergo spontaneous disintegration (a process accompanied by emission of one
or more types of ionizing radiation, such as alpha-, beta-, neutron particles and gamma rays) and
which may, owing to their radiological or fissile properties, cause death, serious bodily injury or
substantial damage to property or to the environment.

“Nuclear material” means plutonium, except that with isotopic concentration exceeding 80 per
cent in plutonium-238; uranium-233; uranium enriched in the isotopes 235 or 233; uranium
containing the mixture of isotopes as occurring in nature other than in the form of ore or ore
residue; or any material containing one or more of the foregoing;

Whereby “uranium enriched in the isotope 235 or 233” means uranium containing the isotope

235 or 233 or both in an amount such that the abundance ratio of the sum of these isotopes to the

isotope 238 is greater than the ratio of the isotope 235 to the isotope 238 occurring in nature.

“Nuclear facility” means:

(a) Any nuclear reactor, including reactors installed on vessels, vehicles, aircraft or space
objects for use as an energy source in order to propel such vessels, vehicles, aircraft or

space objects or for any other purpose;

(b)  Any plant or conveyance being used for the production, storage, processing or transport
of radioactive material.

“Device” means:

(a)  Any nuclear explosive device; or

(b)  Any radioactive material dispersal or radiation-emitting device which may, owing to its
radiological properties, cause death, serious bodily injury or substantial damage to
property or the environment.

“State or government facility” includes any permanent or temporary facility or conveyance that

is used or occupied by representatives of a State, members of Government, the legislature or the
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judiciary or by officials or employees of a State or any other public authority or entity or by
employees or officials of an intergovernmental organization in connection with their official
duties.

“Military forces of a State” means the armed forces of a State which are organized, trained and
equipped under its internal law for the primary purpose of national defence or security and
persons acting in support of those armed forces who are under their formal command, control
and responsibility.

Article 2

Any person commits an offence within the meaning of this Convention if that person unlawfully
and intentionally:

(a) Possesses radioactive material or makes or possesses a device:
(i)  With the intent to cause death or serious bodily injury; or
(ii))  With the intent to cause substantial damage to property or the environment;

(b)  Uses in any way radioactive material or a device, or uses or damages a nuclear facility in
a manner which releases or risks the release of radioactive material:

(i)  With the intent to cause death or serious bodily injury; or
(ii))  With the intent to cause substantial damage to property or the environment; or

(iii)) With the intent to compel a natural or legal person, an international organization or
a State to do or refrain from doing an act.

Any person also commits an offence if that person:

(a)  Threatens, under circumstances which indicate the credibility of the threat, to commit an
offence as set forth in subparagraph 1 (b) of the present article; or

(b) Demands unlawfully and intentionally radioactive material, a device or a nuclear facility
by threat, under circumstances which indicate the credibility of the threat, or by use of

force.

Any person also commits an offence if that person attempts to commit an offence as set forth in
paragraph 1 of the present article.

Any person also commits an offence if that person:

(a)  Participates as an accomplice in an offence as set forth in paragraph 1, 2 or 3 of the
present article; or

(b)  Organizes or directs others to commit an offence as set forth in paragraph 1, 2 or 3 of the
present article; or

(c) In any other way contributes to the commission of one or more offences as set forth in
paragraph 1, 2 or 3 of the present article by a group of persons acting with a common
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purpose; such contribution shall be intentional and either be made with the aim of
furthering the general criminal activity or purpose of the group or be made in the
knowledge of the intention of the group to commit the offence or offences concerned.

Article 3

This Convention shall not apply where the offence is committed within a single State, the alleged
offender and the victims are nationals of that State, the alleged offender is found in the territory of that
State and no other State has a basis under article 9, paragraph 1 or paragraph 2, to exercise jurisdiction,
except that the provisions of articles 7, 12, 14, 15, 16 and 17 shall, as appropriate, apply in those cases.

Article 4

1. Nothing in this Convention shall affect other rights, obligations and responsibilities of States
and individuals under international law, in particular the purposes and principles of the Charter
of the United Nations and international humanitarian law.

2. The activities of armed forces during an armed conflict, as those terms are understood under
international humanitarian law, which are governed by that law are not governed by this
Convention, and the activities undertaken by military forces of a State in the exercise of their
official duties, inasmuch as they are governed by other rules of international law, are not
governed by this Convention.

3. The provisions of paragraph 2 of the present article shall not be interpreted as condoning or
making lawful otherwise unlawful acts, or precluding prosecution under other laws.

4, This Convention does not address, nor can it be interpreted as addressing, in any way, the issue
of the legality of the use or threat of use of nuclear weapons by States.

Article 5
Each State Party shall adopt such measures as may be necessary:
(a)  To establish as criminal offences under its national law the offences set forth in article 2;

(b) To make those offences punishable by appropriate penalties which take into account the grave
nature of these offences.

Article 6

Each State Party shall adopt such measures as may be necessary, including, where appropriate,
domestic legislation, to ensure that criminal acts within the scope of this Convention, in particular
where they are intended or calculated to provoke a state of terror in the general public or in a group of
persons or particular persons, are under no circumstances justifiable by considerations of a political,
philosophical, ideological, racial, ethnic, religious or other similar nature and are punished by
penalties consistent with their grave nature.
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1.

1.

Article 7
States Parties shall cooperate by:

(a) Taking all practicable measures, including, if necessary, adapting their national law, to
prevent and counter preparations in their respective territories for the commission within
or outside their territories of the offences set forth in article 2, including measures to
prohibit in their territories illegal activities of persons, groups and organizations that
encourage, instigate, organize, knowingly finance or knowingly provide technical
assistance or information or engage in the perpetration of those offences;

(b)  Exchanging accurate and verified information in accordance with their national law and
in the manner of and subject to the conditions specified herein, and coordinating
administrative and other measures taken as appropriate to detect, prevent, suppress and
investigate the offences set forth in article 2 and also in order to institute criminal
proceedings against persons alleged to have committed those crimes. In particular, a State
Party shall take appropriate measures in order to inform without delay the other States
referred to in article 9 in respect of the commission of the offences set forth in article 2 as
well as preparations to commit such offences about which it has learned, and also to
inform, where appropriate, international organizations.

States Parties shall take appropriate measures consistent with their national law to protect the
confidentiality of any information which they receive in confidence by virtue of the provisions
of this Convention from another State Party or through participation in an activity carried out
for the implementation of this Convention. If States Parties provide information to international
organizations in confidence, steps shall be taken to ensure that the confidentiality of such
information is protected.

States Parties shall not be required by this Convention to provide any information which they
are not permitted to communicate pursuant to national law or which would jeopardize the
security of the State concerned or the physical protection of nuclear material.

States Parties shall inform the Secretary-General of the United Nations of their competent
authorities and liaison points responsible for sending and receiving the information referred to
in the present article. The Secretary-General of the United Nations shall communicate such
information regarding competent authorities and liaison points to all States Parties and the
International Atomic Energy Agency. Such authorities and liaison points must be accessible on
a continuous basis.

Article 8

For purposes of preventing offences under this Convention, States Parties shall make every effort to
adopt appropriate measures to ensure the protection of radioactive material, taking into account
relevant recommendations and functions of the International Atomic Energy Agency.

Article 9

Each State Party shall take such measures as may be necessary to establish its jurisdiction over
the offences set forth in article 2 when:

(a)  The offence is committed in the territory of that State; or
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(b) The offence is committed on board a vessel flying the flag of that State or an aircraft
which is registered under the laws of that State at the time the offence is committed; or

(c)  The offence is committed by a national of that State.
A State Party may also establish its jurisdiction over any such offence when:
(a) The offence is committed against a national of that State; or

(b) The offence is committed against a State or government facility of that State abroad,
including an embassy or other diplomatic or consular premises of that State; or

(c) The offence is committed by a stateless person who has his or her habitual residence in the
territory of that State; or

(d) The offence is committed in an attempt to compel that State to do or abstain from doing any
act; or

(e) The offence is committed on board an aircraft which is operated by the Government of that
State.

Upon ratifying, accepting, approving or acceding to this Convention, each State Party shall
notify the Secretary-General of the United Nations of the jurisdiction it has established under its
national law in accordance with paragraph 2 of the present article. Should any change take
place, the State Party concerned shall immediately notify the Secretary-General.

Each State Party shall likewise take such measures as may be necessary to establish its
jurisdiction over the offences set forth in article 2 in cases where the alleged offender is present
in its territory and it does not extradite that person to any of the States Parties which have
established their jurisdiction in accordance with paragraph 1 or 2 of the present article.

This Convention does not exclude the exercise of any criminal jurisdiction established by a
State Party in accordance with its national law.

Article 10

Upon receiving information that an offence set forth in article 2 has been committed or is being
committed in the territory of a State Party or that a person who has committed or who is alleged
to have committed such an offence may be present in its territory, the State Party concerned
shall take such measures as may be necessary under its national law to investigate the facts
contained in the information.

Upon being satisfied that the circumstances so warrant, the State Party in whose territory the
offender or alleged offender is present shall take the appropriate measures under its national law

S0 as to ensure that person’s presence for the purpose of prosecution or extradition.

Any person regarding whom the measures referred to in paragraph 2 of the present article are
being taken shall be entitled to:

(@) Communicate without delay with the nearest appropriate representative of the State of
which that person is a national or which is otherwise entitled to protect that person’s
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rights or, if that person is a stateless person, the State in the territory of which that person
habitually resides;

(b)  Be visited by a representative of that State;
(c) Be informed of that person’s rights under subparagraphs (a) and (b).

4. The rights referred to in paragraph 3 of the present article shall be exercised in conformity with
the laws and regulations of the State in the territory of which the offender or alleged offender is
present, subject to the provision that the said laws and regulations must enable full effect to be
given to the purposes for which the rights accorded under paragraph 3 are intended.

5. The provisions of paragraphs 3 and 4 of the present article shall be without prejudice to the right
of any State Party having a claim to jurisdiction in accordance with article 9, subparagraph 1 (c)
or 2 (c), to invite the International Committee of the Red Cross to communicate with and visit
the alleged offender.

6. When a State Party, pursuant to the present article, has taken a person into custody, it shall
immediately notify, directly or through the Secretary-General of the United Nations, the States
Parties which have established jurisdiction in accordance with article 9, paragraphs 1 and 2 and,
if it considers it advisable, any other interested States Parties, of the fact that that person is in
custody and of the circumstances which warrant that person’s detention. The State which makes
the investigation contemplated in paragraph 1 of the present article shall promptly inform the
said States Parties of its findings and shall indicate whether it intends to exercise jurisdiction.

Article 11

1. The State Party in the territory of which the alleged offender is present shall, in cases to which
article 9 applies, if it does not extradite that person, be obliged, without exception whatsoever
and whether or not the offence was committed in its territory, to submit the case without undue
delay to its competent authorities for the purpose of prosecution, through proceedings in
accordance with the laws of that State. Those authorities shall take their decision in the same
manner as in the case of any other offence of a grave nature under the law of that State.

2. Whenever a State Party is permitted under its national law to extradite or otherwise surrender
one of its nationals only upon the condition that the person will be returned to that State to serve
the sentence imposed as a result of the trial or proceeding for which the extradition or surrender
of the person was sought, and this State and the State seeking the extradition of the person agree
with this option and other terms they may deem appropriate, such a conditional extradition or
surrender shall be sufficient to discharge the obligation set forth in paragraph 1 of the present
article.

Article 12

Any person who is taken into custody or regarding whom any other measures are taken or proceedings
are carried out pursuant to this Convention shall be guaranteed fair treatment, including enjoyment of
all rights and guarantees in conformity with the law of the State in the territory of which that person is
present and applicable provisions of international law, including international law of human rights.
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Article 13

The offences set forth in article 2 shall be deemed to be included as extraditable offences in any
extradition treaty existing between any of the States Parties before the entry into force of this
Convention. States Parties undertake to include such offences as extraditable offences in every
extradition treaty to be subsequently concluded between them.

When a State Party which makes extradition conditional on the existence of a treaty receives a
request for extradition from another State Party with which it has no extradition treaty, the
requested State Party may, at its option, consider this Convention as a legal basis for extradition
in respect of the offences set forth in article 2. Extradition shall be subject to the other
conditions provided by the law of the requested State.

States Parties which do not make extradition conditional on the existence of a treaty shall
recognize the offences set forth in article 2 as extraditable offences between themselves, subject
to the conditions provided by the law of the requested State.

If necessary, the offences set forth in article 2 shall be treated, for the purposes of extradition
between States Parties, as if they had been committed not only in the place in which they
occurred but also in the territory of the States that have established jurisdiction in accordance
with article 9, paragraphs 1 and 2.

The provisions of all extradition treaties and arrangements between States Parties with regard to
offences set forth in article 2 shall be deemed to be modified as between States Parties to the
extent that they are incompatible with this Convention.

Article 14

States Parties shall afford one another the greatest measure of assistance in connection with
investigations or criminal or extradition proceedings brought in respect of the offences set forth
in article 2, including assistance in obtaining evidence at their disposal necessary for the
proceedings.

States Parties shall carry out their obligations under paragraph 1 of the present article in
conformity with any treaties or other arrangements on mutual legal assistance that may exist
between them. In the absence of such treaties or arrangements, States Parties shall afford one
another assistance in accordance with their national law.

Article 15

None of the offences set forth in article 2 shall be regarded, for the purposes of extradition or mutual
legal assistance, as a political offence or as an offence connected with a political offence or as an
offence inspired by political motives. Accordingly, a request for extradition or for mutual legal
assistance based on such an offence may not be refused on the sole ground that it concerns a political
offence or an offence connected with a political offence or an offence inspired by political motives.

Article 16

Nothing in this Convention shall be interpreted as imposing an obligation to extradite or to afford
mutual legal assistance if the requested State Party has substantial grounds for believing that the
request for extradition for offences set forth in article 2 or for mutual legal assistance with respect to
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such offences has been made for the purpose of prosecuting or punishing a person on account of that
person’s race, religion, nationality, ethnic origin or political opinion or that compliance with the
request would cause prejudice to that person’s position for any of these reasons.

Article 17

1. A person who is being detained or is serving a sentence in the territory of one State Party whose
presence in another State Party is requested for purposes of testimony, identification or
otherwise providing assistance in obtaining evidence for the investigation or prosecution of
offences under this Convention may be transferred if the following conditions are met:

(a)  The person freely gives his or her informed consent; and

(b) The competent authorities of both States agree, subject to such conditions as those States
may deem appropriate.

2. For the purposes of the present article:

(a) The State to which the person is transferred shall have the authority and obligation to
keep the person transferred in custody, unless otherwise requested or authorized by the
State from which the person was transferred;

(b)  The State to which the person is transferred shall without delay implement its obligation
to return the person to the custody of the State from which the person was transferred as
agreed beforehand, or as otherwise agreed, by the competent authorities of both States;

(c) The State to which the person is transferred shall not require the State from which the
p q
person was transferred to initiate extradition proceedings for the return of the person;

(d) The person transferred shall receive credit for service of the sentence being served in the
State from which he was transferred for time spent in the custody of the State to which he
was transferred.

3. Unless the State Party from which a person is to be transferred in accordance with the present
article so agrees, that person, whatever his or her nationality, shall not be prosecuted or detained
or subjected to any other restriction of his or her personal liberty in the territory of the State to
which that person is transferred in respect of acts or convictions anterior to his or her departure
from the territory of the State from which such person was transferred.

Article 18
1. Upon seizing or otherwise taking control of radioactive material, devices or nuclear facilities,
following the commission of an offence set forth in article 2, the State Party in possession of it
shall:

(a)  Take steps to render harmless the radioactive material, device or nuclear facility;

(b)  Ensure that any nuclear material is held in accordance with applicable International
Atomic Energy Agency safeguards; and
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(c) Have regard to physical protection recommendations and health and safety standards
published by the International Atomic Energy Agency.

Upon the completion of any proceedings connected with an offence set forth in article 2, or
sooner if required by international law, any radioactive material, device or nuclear facility shall
be returned, after consultations (in particular, regarding modalities of return and storage) with
the States Parties concerned to the State Party to which it belongs, to the State Party of which
the natural or legal person owning such radioactive material, device or facility is a national or
resident, or to the State Party from whose territory it was stolen or otherwise unlawfully
obtained.

Where a State Party is prohibited by national or international law from returning or accepting
such radioactive material, device or nuclear facility or where the States Parties concerned so
agree, subject to paragraph 3(2) of the present article, the State Party in possession of the
radioactive material, devices or nuclear facilities shall continue to take the steps described in
paragraph 1 of the present article; such radioactive material, devices or nuclear facilities shall be
used only for peaceful purposes.

Where it is not lawful for the State Party in possession of the radioactive material, devices or
nuclear facilities to possess them, that State shall ensure that they are as soon as possible placed
in the possession of a State for which such possession is lawful and which, where appropriate,
has provided assurances consistent with the requirements of paragraph 1 of the present article in
consultation with that State, for the purpose of rendering it harmless; such radioactive material,
devices or nuclear facilities shall be used only for peaceful purposes.

If the radioactive material, devices or nuclear facilities referred to in paragraphs 1 and 2 of the
present article do not belong to any of the States Parties or to a national or resident of a State
Party or was not stolen or otherwise unlawfully obtained from the territory of a State Party, or if
no State is willing to receive such item pursuant to paragraph 3 of the present article, a separate
decision concerning its disposition shall, subject to paragraph 3(2) of the present article, be
taken after consultations between the States concerned and any relevant international
organizations.

For the purposes of paragraphs 1, 2, 3 and 4 of the present article, the State Party in possession
of the radioactive material, device or nuclear facility may request the assistance and cooperation
of other States Parties, in particular the States Parties concerned, and any relevant international
organizations, in particular the International Atomic Energy Agency. States Parties and the
relevant international organizations are encouraged to provide assistance pursuant to this
paragraph to the maximum extent possible.

The States Parties involved in the disposition or retention of the radioactive material, device or
nuclear facility pursuant to the present article shall inform the Director General of the
International Atomic Energy Agency of the manner in which such an item was disposed of or
retained. The Director General of the International Atomic Energy Agency shall transmit the
information to the other States Parties.

In the event of any dissemination in connection with an offence set forth in article 2, nothing in

the present article shall affect in any way the rules of international law governing liability for
nuclear damage, or other rules of international law.
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Article 19

The State Party where the alleged offender is prosecuted shall, in accordance with its national law or
applicable procedures, communicate the final outcome of the proceedings to the Secretary-General of
the United Nations, who shall transmit the information to the other States Parties.

Article 20

States Parties shall conduct consultations with one another directly or through the Secretary-General
of the United Nations, with the assistance of international organizations as necessary, to ensure
effective implementation of this Convention.

Article 21

The States Parties shall carry out their obligations under this Convention in a manner consistent with
the principles of sovereign equality and territorial integrity of States and that of non-intervention in the
domestic affairs of other States.

Article 22

Nothing in this Convention entitles a State Party to undertake in the territory of another State Party the
exercise of jurisdiction and performance of functions which are exclusively reserved for the authorities
of that other State Party by its national law.

Article 23

1. Any dispute between two or more States Parties concerning the interpretation or application of
this Convention which cannot be settled through negotiation within a reasonable time shall, at
the request of one of them, be submitted to arbitration. If, within six months from the date of the
request for arbitration, the parties are unable to agree on the organization of the arbitration, any
one of those parties may refer the dispute to the International Court of Justice, by application, in
conformity with the Statute of the Court.

2. Each State may, at the time of signature, ratification, acceptance or approval of this Convention
or accession thereto, declare that it does not consider itself bound by paragraph 1 of the present
article. The other States Parties shall not be bound by paragraph 1 with respect to any State
Party which has made such a reservation.

3. Any State which has made a reservation in accordance with paragraph 2 of the present article
may at any time withdraw that reservation by notification to the Secretary-General of the United
Nations.

Article 24

1. This Convention shall be open for signature by all States from 14 September 2005 until 31
December 2006 at United Nations Headquarters in New York.

2. This Convention is subject to ratification, acceptance or approval. The instruments of

ratification, acceptance or approval shall be deposited with the Secretary-General of the United
Nations.
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This Convention shall be open to accession by any State. The instruments of accession shall be
deposited with the Secretary-General of the United Nations.

Article 25

This Convention shall enter into force on the thirtieth day following the date of the deposit of
the twenty-second instrument of ratification, acceptance, approval or accession with the
Secretary-General of the United Nations.

For each State ratifying, accepting, approving or acceding to the Convention after the deposit of
the twenty-second instrument of ratification, acceptance, approval or accession, the Convention
shall enter into force on the thirtieth day after deposit by such State of its instrument of
ratification, acceptance, approval or accession.

Article 26

A State Party may propose an amendment to this Convention. The proposed amendment shall
be submitted to the Depositary, who circulates it immediately to all States Parties.

If the majority of the States Parties request the Depositary to convene a Conference to consider
the proposed amendments, the Depositary shall invite all States Parties to attend such a
Conference to begin not sooner than three months after the invitations are issued.

The Conference shall make every effort to ensure amendments are adopted by consensus.
Should this not be possible, amendments shall be adopted by a two-thirds majority of all States
Parties. Any amendment adopted at the Conference shall be promptly circulated by the
Depositary to all States Parties.

The amendment adopted pursuant to paragraph 3 of the present article shall enter into force for
each State Party that deposits its instrument of ratification, acceptance, accession or approval of
the amendment on the thirtieth day after the date on which two thirds of the States Parties have
deposited their relevant instrument. Thereafter, the amendment shall enter into force for any
State Party on the thirtieth day after the date on which that State deposits its relevant instrument.

Article 27

Any State Party may denounce this Convention by written notification to the Secretary-General
of the United Nations.

Denunciation shall take effect one year following the date on which notification is received by
the Secretary-General of the United Nations.

Article 28

The original of this Convention, of which the Arabic, Chinese, English, French, Russian and Spanish
texts are equally authentic, shall be deposited with the Secretary-General of the United Nations, who
shall send certified copies thereof to all States.

In witness whereof, the undersigned, being duly authorized thereto by their respective Governments,
have signed this Convention, opened for signature at United Nations Headquarters in New York on
14 September 2005.
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Branch of the International Nuclear Law Association, which took place on 2 and 3 September 2004 in
Celle, Germany. The theme of this meeting was “Internationalising Atomic Energy Law”. The four
working sessions addressed respectively legal problems in relation to the management of nuclear
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World Nuclear University

The World Nuclear University (WNU) was established in September 2003 under the auspices of
the World Nuclear Association, whose headquarters are based in London. It also benefits from the
sponsorship of the OECD/NEA, the IAEA and the World Association of Nuclear Operators (WANO).
The first WNU Summer Institute was held from 9 July to 20 August 2005 at the Department of
Energy’s Idaho National Laboratory in the USA. The course attracted 77 participants from
34 countries who followed this six-week training programme covering a broad spectrum of nuclear
energy issues.

The 2006 WNU Summer Institute will be hosted by the Swedish Centre for Nuclear Technology
(SKC), Sweden’s Royal Institute of Technology (KTH) and France’s Commissariat a [’énergie
atomique (CEA). Further information on the programme and applications are available at the WNU
Web site www.world-nuclear-university.org.
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ESTONIA

Radiation Act+ '
Adopted on 24 March 2004
(RT? 12004, 26, 173),
entered into force on 1 May 2004,
amended by the Act of 22 February 2005,

which entered into force on 3 April 2005 — RT I 2005, 15, 87

CHAPTER 1
General Provisions
Section 1 — Scope of application of Act
This Act provides for basic safety standards for the protection of persons and the environment
against the dangers arising from ionising radiation and the rights, obligations and liability of

persons upon the use of ionising radiation.

This Act regulates radiation practices and activities upon which the presence of natural radiation
sources may lead to a significant increase in the exposure of workers or members of the public,

Unofficial translation kindly provided by the Estonian authorities.

In implementation of the following texts: Council Directive 96/29/Euratom laying down basic safety
standards for the protection of the health of workers and the general public against the dangers arising
from ionising radiation (OJ No. L 159, 29.06.1996, p. 1), Council Directive 97/43/Euratom on health
protection of individuals against the dangers of ionizing radiation in relation to medical exposure, and
repealing Directive 84/466/Euratom (OJ No. L 180, 9.07.1997, p. 22), Council Directive 90/641/Euratom
on the operational protection of outside workers exposed to the risk of ionizing radiation during their
activities in controlled areas (OJ No. L 349, 13.12.1990, p. 21), Council Directive 92/3/Euratom on the
supervision and control of shipments of radioactive waste between Member States and into and out of the
Community (OJ No. L 35, 12.02.1992, p. 24), Council Directive 89/618/Euratom on informing the
general public about health protection measures to be applied and steps to be taken in the event of a
radiological emergency (OJ No. L 357, 7.12.1989, p. 31), 93/552/Euratom: Commission Decision
establishing the standard document for the supervision and control of shipments of radioactive waste
referred to in Council Directive 92/3/Euratom (OJ No. L 268, 29.10.1993, p. 83).

RT = Riigi Teataja = State Gazette.
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intervention in cases of radiological emergencies or in cases of lasting exposure resulting from
the after-effects of a radiological emergency or a past practice (hereinafter lasting exposure).

This Act does not apply to exposure to radon in dwellings, to cosmic radiation prevailing at
ground level or to aboveground exposure to radionuclides present in the undisturbed earth’s
crust caused by human activity.

The provisions of the Administrative Procedure Act (RT I 2001, 58, 354; 2002, 53, 336; 61,
375; 2003, 20, 117; 78, 527) apply to the administrative procedure prescribed in this Act, taking
into consideration the specifications arising from this Act.

Section 2 — Radiation practices

For the purposes of this Act, radiation practices are all activities which increase or may increase the
exposure of humans to radiation emanating from an artificial source or from a natural radiation source
in cases where natural radionuclides are processed in view of their radioactive, fissile or fertile
properties. Such activities include, among others:

1y

2)

)]

2)

3)

“)

(&)

the production, processing, use, possession, storage, carriage, import to and export from the
state, and interim or final disposal of radioactive substances;

the operation of any electrical equipment emitting ionising radiation and containing components
operating at a potential difference of more than 5 kV.

Section 3 — Fundamental principles of radiation safety

All new radiation practices must be justified in advance by their economic, social or other
benefits in relation to the health detriment they may cause. Such justification shall be reviewed
whenever new and important evidence about the efficacy or consequences of existing classes or
types of radiation practices is acquired.

It shall be ensured that, in the context of optimisation, all exposures shall be kept as low as
reasonably achievable, economic and social factors being taken into account.

The sum of the doses from all relevant practices shall not exceed the dose limits laid down on
the basis of this Act for exposed workers and members of the public. This principle does not
apply to medical exposure.

The principle provided in subsection (2) of this section applies to exposure caused by all types
of radiation practices specified in Section 2 of this Act.

The deliberate addition of radioactive substances in the production of foodstuffs, toys, personal
ornaments and cosmetics, and the import or export of such goods which contain radioactive
substances is prohibited.
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Section 4 — Organisation of performance of activities related to radiation protection

The performance of activities related to radiation protection shall be organised by the Ministry
of the Environment within the limits of its competence through the Environmental Inspectorate
and the Radiation Protection Centre.

The Radiation Protection Centre is a state agency within the area of government of the Ministry
of the Environment the main functions of which are provided for in this Act or legislation
established on the basis thereof, and which is authorised to perform activities related to radiation
protection and advise the issuers of radiation practice licences and activity licences for qualified
experts, and persons exercising supervision.

Section 5 — Obligations arising from international agreements

Visiting inspectors authorised to verify compliance with the terms and conditions of the international
agreements and conventions to which the Republic of Estonia is party, shall have access to all objects
and information which fall within the scope of application of such agreements and conventions, and
shall have the right to obtain samples.

Section 6 — Definitions used in Act

In this Act, and legislation established on the basis thereof, the following definitions are used:
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activity (A): the activity, A, of an amount of a radionuclide in a particular energy state at a given
time is the quotient of dN by dt, where dN is the expectation value of the number of
spontaneous nuclear transitions from that energy state in the time interval dt;

accidental exposure: an exposure of individuals as a result of an accident which does not include
emergency exposure;

decommissioning: all activities performed and measures taken to terminate, in part or in full, the
operation of any facility which poses a radiation threat to individuals, including the deactivating
and full or partial dismantling of the facility;

dose rate: dose, received per unit time;

dose limits: maximum references for the doses resulting from the exposure of workers and
members of the public to ionising radiation that apply to the sum of the relevant doses from
external exposures in the specified period and the 50-year committed doses (up to age 70 for
childhood exposure) from intakes in the same period;

effective dose: the sum of the equivalent doses in all the tissues and organs of the body weighed
by tissue weighting factors which characterise differences in sensitivities to radiation of human

organs and tissues;

equivalent dose: the absorbed dose, in tissue or organ weighted for the type and quality of
radiation;

members of the public: individuals, other than those occupationally or medically exposed;
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reference group of the population: a group comprising individuals whose exposure to a source is
reasonably uniform and representative of that of the individuals in the population who are the
more highly exposed to that source;

public exposure: exposure incurred by members of the public from radiation sources, excluding
any occupational or medical exposure and the normal background radiation, but including
exposure from practices and from intervention situations authorised by a radiation practice
licence;

emergency exposure: an exposure of volunteers implementing the necessary rapid action to
bring help to endangered individuals, prevent exposure of a large number of people or save a
valuable installation or goods, whereby one of the individual dose limits equal to that laid down
for occupational exposure could be exceeded;

ionising radiation: the direct or indirect transfer of energy in the form of particles or
electromagnetic waves of a wavelength of 100 nanometres or less;

supervised area: an area subject to appropriate supervision for the purpose of protection against
ionising radiation;

radiation source: an apparatus, a radioactive substance or an installation capable of emitting
ionising radiation or radioactive substances;

radiation weighting factor: a dimensionless factor used to weight the tissue or organ absorbed
dose in such a way as to take into account extent of health detriment caused by different types of
radiation;

radiological emergency: any situation caused by ionising radiation as a result of which a
significant release of radioactive material occurs or is likely to occur, or as a result of which the
dose limits of public exposure are likely to be exceeded;

radiation safety assessment: a review of those aspects of radiation practices which are connected
to the protection of individuals and the safety of radiation sources, including an analysis of the
safety means and devices within the sources themselves and used during their application, and
an analysis of the doses and risks under normal working conditions and in emergency situations;

exposed workers: persons in an employment or service relationship with a person holding a
radiation practice licence, including students, trainees, apprentices and outside workers, and
subject to an exposure incurred at work from practices covered by this Act and liable to result in
doses exceeding one or other of the dose levels equal to the dose limits for members of the
public;

exposure: the process of being exposed to ionising radiation whereas the effect of exposure is
measured by the quantity of the dose;

exposure pathway: a pathway in the environment that links a contaminant source to a receptor
population;

sealed source: a source whose structure is such as to prevent, under normal conditions of use,
any dispersion of the radioactive substances into the environment;



22)

23)

24)

25)

26)

27)

28)

29)

30)

31)

32)

33)

34)

35)

36)

tissue weighting factor: a dimensionless factor which takes account of the different sensitivity
which organs and tissues may have to radiation and which is used to weight the equivalent dose
in a tissue or organ;

controlled area: an area subject to special rules for the purpose of protection against ionising
radiation or of preventing the spread of radioactive contamination and to which access is
controlled;

occupational exposure: exposure which an exposed worker incurs or is likely to incur in the
course of his or her work performed on the basis of a radiation practice licence;

qualified experts: Persons having the knowledge and training needed to carry out tests enabling
doses to be assessed, and to give advice to individuals in order to ensure the effective protection
of the individuals and the correct operation of protective equipment, and whose capacity to act
as a qualified expert is recognised pursuant to the established procedure;

natural exposure: exposure caused by natural radiation sources;
natural radiation source: source of ionising radiation from natural terrestrial or cosmic origin;

final disposal: placing of radioactive waste in waste disposal sites which conform to certain
requirements or locations which are adapted for such purposes, without the intent to retrieve the
waste later;

place of origin and place of destination: places situated in two different countries, accordingly
called country of origin and country of destination of radioactive waste;

medical exposure: exposure of individuals as part of assessment of their state of health, their
own medical diagnosis or treatment, exposure of individuals helping patients undergoing
medical diagnosis or treatment, other than as part of their occupation and where such
individuals are aware of the exposure, and exposure of volunteers participating in medical and
biomedical research programmes;

medical radiological procedure: any procedure concerning medical exposure;

absorbed dose: the ionising radiation energy absorbed per unit mass; in this Act, absorbed dose
denotes the dose averaged over a tissue or an organ;

potential exposure: exposure, that is not expected to be delivered with certainty, but with a
probability of occurrence that can be estimated in advance;

radioactive substance: any substance that contains one or more radionuclides the activity or
specific activity of which cannot be disregarded as far as radiation protection is concerned;

radioactive emissions: radioactive substances emitted in the course of radiation practices and
released into the environment with the aim of their diffusion;

radioactive waste: any material or object which contains or is contaminated by radio-nuclides,
the activity or specific activity of which exceeds the established clearance levels and for which
no future use is foreseen;
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radioactive waste storage facility: a facility conforming to the established requirements within
the premises of a producer of radioactive waste, prescribed for the collection, storage, pre-
treatment or packaging of radioactive waste;

conditioning of radioactive waste: all operations related to the production of packaging for
radioactive waste performed with the aim of rendering the packaging easy to handle;

radioactive waste management: all types of activity, including decommissioning, related to the
pre-treatment, treatment, conditioning, carriage, storage and interim or final disposal of
radioactive waste;

radioactive waste management facility: a facility specifically intended for the receipt of
radioactive waste from the producers thereof, and the collection, treatment, conditioning and
interim or final disposal of radioactive waste;

packaging for radioactive waste: the final result of conditioning operations prepared in
conformity with the requirements for managing, including mould castings and any containers or
artificial barriers;

radionuclide: a type of atomic nucleus which is capable of spontaneous radioactive decay,
distinguishable by its atomic mass and atomic number;

intervention: a human activity that prevents or decreases the exposure of individuals to radiation
from sources which are not part of a practice or which are out of control, by acting on sources,
transmission pathways and individuals themselves;

intervention level: a value of avertable equivalent dose or avertable effective dose, above which
intervention measures should be considered, whereby the avertable dose is solely that associated
with the exposure pathway and radiation source to which the intervention measure is to be
applied;

intake: radionuclides entering the body via the respiratory tract, digestive tract or skin;

action level: value, expressed in terms of dose rate or activity concentrations limit, which when
exceeded in emergency situations requires the implementation of measures to protect human
health;

approved dosimetric service: a body responsible for the calibration of individual monitoring
devices for exposed workers, or for the measurement of radioactivity in the human body or in
biological samples, or for assessment of doses, and who holds an activity licence issued by a
competent authority;

nuclear fuel cycle: all operations related to the production of nuclear energy, including the
mining and treatment of ores containing nuclear materials, isotopic enrichment, manufacture,
use and storage of nuclear fuel, recycling of spent nuclear fuel and treatment and final disposal
of produced waste;

nuclear material: plutonium except that with isotopic concentration exceeding 80% in
plutonium-238; uranium-233, uranium-235; uranium enriched in the isotopes 233 or 235;
uranium containing the mixture of isotopes as occurring in nature other than in the form of ore
or ore-residue, thorium; any material containing one or more of the foregoing;
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clearance level: value, expressed in terms of activity concentrations or total activity, at or below
which radioactive substances or materials containing radioactive substances arising from any
practice subject to the requirement of a radiation practice licence may be exempt, pursuant to
the procedure established by the Minister of the Environment, from the requirements of this
Act;

waste acceptance criteria: criteria or characteristics which characterise the suitability of
radioactive waste packaging for handling and interim or final disposal;

carriage: operations related to the transport of radioactive substances from the place of origin to
the place of destination, including loading and unloading;

outside worker: any worker of category A, performing activities in any sort of controlled area,
including repair or maintenance of radiation emitting parts of radiation sources, whether
employed temporarily or permanently by an outside undertaking, including trainees, apprentices
and students;

exemption value: value, expressed in terms of activity concentrations or total activity, at or
below which radioactive substances may be exempt from the requirement of a radiation practice
licence.

CHAPTER 2
National Planning of Radiation Protection

Section 7 — National development plan for radiation protection

Radiation protection shall be planned on the national level through the national development
plan for radiation protection.

The national development plan for radiation protection shall address the situation in the area of
radiation protection in Estonia, the planned objectives regarding the organisation and
rationalisation of radiation protection, and measures to be taken to achieve such objectives.

The provisions of the Administrative Procedure Act concerning open proceedings apply to the
preparation, amendment and repeal of the national development plan for radiation protection,
taking account of the specifications provided for in this Act.

Section 8 — Renewal of national development plan for radiation protection

Renewal of the national development plan for radiation protection means the regular review and
amendment of the development plan. The provisions concerning the procedure for preparation
of the national development plan for radiation protection apply to the renewal of the
development plan.

The national development plan for radiation protection shall be renewed once every ten years
after the preparation or renewal of the development plan.



Section 9 — Initiation of preparation of draft national development plan for radiation protection
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Preparation of a draft national development plan for radiation protection shall be initiated by the
Minister of the Environment.

The notice concerning the intended preparation of the draft national development plan for
radiation protection shall set out a brief overview of the planned content and objectives of the
plan.

The main policies of the draft national development plan for radiation protection shall be
published on the website of the Ministry of the Environment.

Section 10 — Preparation of draft national development plan for radiation protection

The Ministry of the Environment shall organise the preparation of the draft national
development plan for radiation protection.

Representatives of relevant state agencies, undertakings, non-profit associations, foundations
and civil law partnerships as well as other interested persons shall be involved in the preparation
of the draft national development plan for radiation protection.

Section 11 — Public display of draft national development plan
for radiation protection and public meeting

The Ministry of the Environment shall organise the public display of the draft national
development plan for radiation protection, and shall call at least one public meeting to discuss
the draft development plan.

The time and location of the public display of the draft national development plan for radiation
protection shall be communicated at least two weeks prior to the beginning of the public display
in the official publication Ametlikud Teadaanded’, in at least one national newspaper and on the
website of the Ministry of the Environment. The duration of the public display of the draft
national development plan for radiation protection shall be at least one month.

The time and location of the public meeting to discuss the draft national development plan for
radiation protection shall be communicated at least two weeks prior to the public meeting in the
official publication Ametlikud Teadaanded, in at least one national newspaper and the website
of the Ministry of the Environment.

Section 12 — Consideration of proposals and objections presented during public display of and

at public meeting concerning draft national development plan for radiation protection

The Ministry of the Environment shall organise the review of the proposals and objections
which are presented during the public display of and at the public meeting concerning the draft
national development plan for radiation protection and, if necessary, shall organise the
amendment of the draft development plan.

Ametlikud Teadaanded = Official Notices.
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(2) The Ministry of the Environment shall respond to proposals and objections that are not taken
into consideration within two months after the end of the public display or the date of the public
meeting.

Section 13 — Approval of national development plan for radiation protection

The national development plan for radiation protection shall be approved by a regulation of the
government of the Republic.

CHAPTER 3
Radiation Practice Licence

Section 14 — Radiation practice licence

A radiation practice licence gives a person the right to engage in radiation practices.

Section 15 — Issuer of radiation practice licences

Radiation practice licences are issued by the Ministry of the Environment.

Section 16 — Obligation to apply for radiation practice licence

(1) It is prohibited to commence radiation practices or to perform radiation work for which,
pursuant to this Act, a radiation practice licence is required, without a radiation practice licence.

(2) A radiation practice licence is required for radiation practices, including:

1y

2)

3)

4)

5)

6)

the operation, closure and decommissioning of any facility involved in the nuclear fuel
cycle;

the deliberate addition of radioactive substances in the production and manufacture of
medical products and the import or export of such goods;

the deliberate addition of radioactive substances in the production and manufacture of
consumer goods and the import or export of such goods;

the operation of radiation sources and administration of radioactive substances to persons
or animals for the purpose of assessment of their state of health, for medical or veterinary
diagnosis, treatment or research;

the use of X-ray sets or radioactive sources for industrial radiography and
roentgenography or processing of products or for research purposes and the use of
accelerators except electron microscopes;

work activities within which the presence of natural radiation sources leads to a

significant increase in the exposure which cannot be disregarded from the radiation
protection point of view;

11
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7)  managing of radioactive waste.

Section 17 — Use of radiation sources without radiation practice licence

A radiation practice licence is not required for activities upon which the activity concentrations
or total activity of used radionuclides is less than the exemption value.

The bases for calculation of exemption values, and the exemption values for radionuclides shall
be established by a regulation of the Government of the Republic.

An apparatus containing a radioactive substance in a quantity exceeding the exemption value
may be used without a radiation practice licence, provided that it meets the following
requirements simultaneously:

1) the radioactive substance is a gamma radiation source which is constructed in the form of
a sealed source;

2) it does not cause, in normal operating conditions, a dose rate exceeding 1 uSv h-1 at a
distance of 0.1 m from the surface of the apparatus;

3)  the apparatus has valid type approval;

4)  the plan for rendering the apparatus harmless upon termination of the use of the apparatus
have been approved by the Ministry of the Environment.

The operation of any electrical equipment emitting ionising radiation is permitted without a
radiation practice licence provided that this operation does not cause, in normal operating
conditions as stated by the manufacturer in the user manual, a dose rate exceeding 1 uSv h-1 at
a distance of 0.1 m from any point of the surface of the apparatus, and that the equipment has
valid type approval.

The operation of any cathode ray tube intended for the display of visual images, or other
electrical apparatus operating at a potential difference not exceeding 30 kV is permitted without
a radiation practice licence, provided that this operation does not cause, in normal operating
conditions as stated by the manufacturer in the user manual, a dose rate exceeding 1 pSv h-1 at
a distance of 0.1 m from any accessible surface of the apparatus.

The requirements of this Act need not be applied to radioactive substances and materials
contaminated therewith if the radioactive substances which result from radiation practices have
activity concentrations or total activity so low as to not require, from the radiation protection
point of view, their processing and storage as radioactive waste. Such decision shall be made by
the Minister of the Environment based on the request of the holder of the radiation practice
licence.

The clearance levels for radioactive substances and materials contaminated with radioactive

substances resulting from radiation practices, and the requirements for their clearance, recycling
and reuse shall be established by a regulation of the Minister of the Environment.

12
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Section 18 — Application for radiation practice licence

In order to obtain a radiation practice licence, an applicant shall submit an application to the
Ministry of the Environment with the following information and documents:

1y

2)

3)

4)

5)

6)

7)

8)

9)

10)
11)
12)

13)

the business name or name, registry code or personal identification code, and contact
details of the applicant;

the objective and description of the radiation practice, the layout of the location and
facility for the radiation practice, and information concerning the technology and
equipment to be used;

the justification for and description of the radiation practice;

information on the radiation source;

information on the radioactive waste or emissions created in the process of the radiation
practice, and concerning the radioactive waste storage facility waste and waste
acceptance criteria thereof;

the plan for rendering the radiation source harmless after termination of the use of the
radiation source which, in the case of radiation practice involving moderate or high risk,
must be approved by a qualified expert;

if the licence is applied for the managing of radioactive waste, information concerning the
methods to be used upon the permanent termination of the operation of the management

facility;

a plan for radiation monitoring and information on the equipment to be used for radiation
monitoring;

(repealed — 22.02.2005 entered into force 03.04.2005 — RT I 2005, 15, 87);
radiation safety assessment and measures for guaranteeing radiation safety;

an emergency response plan in the case of radiation practices involving high risk;
description of the radiation safety quality system;

information on exposed workers and their professional training.

If a radiation practice licence is applied for in order to import radioactive substances into the
Republic of Estonia, the applicant for the licence shall submit the information specified in
clauses (1) 1), 3) and 4) of this section.

Radiation practices are divided into the following risk categories depending on the risk
presented by the radiation practice or the radiation source:

1y

low risk radiation practices, through which an exposed worker receives or is liable to
receive an effective dose of up to 1 mSv in a year;

13



“)

ey

)

oY)

2)

3)

moderate risk radiation practices, through which an exposed worker receives or is liable
to receive an effective dose of up to 6 mSv in a year;

high risk radiation practices, through which an exposed worker receives or is liable to
receive an effective dose exceeding 6 mSv in a year.

The Ministry of the Environment shall preserve the documents presented together with an
application for a radiation practice licence for at least ten years after termination of the activity
described in the licence.

Section 19 — Information and conditions set out in radiation practice licences

A radiation practice licence shall set out the following:

y

2)

3)
4)
5)

6)

7)

8)

9)

10)

the number and date of issue of the radiation practice licence;

the business name and registry code, or name and personal identification code, and
address of the holder of the radiation practice licence;

the name of the radiation practice;
the term of validity of the radiation practice licence;
a description of the radiation sources;

the location where the radiation practice takes place and a description of the facility and
premises;

the manners in which radioactive waste is managed, and the maximum quantities and
management facilities for radioactive waste;

the maximum quantities of radioactive emissions, and means of releasing them into the
environment;

the requirements for radiation safety and radiation monitoring arising from the given
radiation practice and its specific character;

the risk category of the radiation practice.

A radiation practice licence shall be issued in two original copies, one of which shall remain
with the Ministry of the Environment and the other shall be retained by the holder of the
radiation practice licence. A radiation practice licence shall be sent to the applicant by registered
letter or shall be delivered against a signature by the administrative agency which issues the
licence.

Section 20 — Application of open proceedings

In the case of the radiation practices specified in clauses 16 (2) 1), 6) and 7) of this Act, the
provisions concerning open proceedings apply to the procedure for issue or amendment of
radiation practice licences.

14



(2)  The provisions concerning open proceedings do not apply to the procedure for amendment of
radiation practice licences upon amendment of the information specified in clause 18 (1) 1) of
this Act, and to the procedure for revocation of radiation practice licences.

Section 21 — Public display of applications for radiation practice licences
and draft radiation practice licences
The time and location of the public display of an application for a radiation practice licence and the
draft radiation practice licence shall be communicated at least two weeks prior to the beginning of the
public display in the official publication Ametlikud Teadaanded, in at least one national newspaper
and on the website of the Ministry of the Environment.
Section 22 — Refusal to issue radiation practice licences

The Ministry of the Environment shall refuse to issue a radiation practice licence if:

1) the activity for which the radiation practice licence is applied involves or is likely to involve a
risk to national or international security;

2)  the activity for which the radiation practice licence is applied does not conform to the
requirements provided by legislation;

3) false information is submitted in the application for the radiation practice licence;

4) the applicant for the radiation practice licence does not employ exposed workers with requisite
professional training;

5) the location of the radiation practice set out in the application or other conditions do not allow
for compliance with radiation safety requirements.
Section 23 — Term of validity of radiation practice licences

A radiation practice licence shall be issued for the term of up to five years.

Section 24 — Obligation to notify of changes in radiation practice

The holder of a radiation practice licence shall give prior notice to the Ministry of the Environment if
the holder of the licence intends to:

1)  implement new or additional radiation sources;
2) terminate the use of the radiation source specified in the radiation practice licence;
3)  deliver the radiation source to another person or dispose of the source as radioactive waste;

4)  change the radiation practice, or the manner of management, maximum quantities or
management facility of produced radioactive waste determined by the radiation practice licence;

15
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change the location, facilities or premises where the radiation practice is carried out;

employ a new radiation safety specialist;

change the radiation practice described in the licence in any other significant manner.

Section 25 — Amendment of radiation practice licences

The Ministry of the Environment shall amend a radiation practice licence if:

1y

2)

3)

4)

the holder of the licence has notified of a change specified in Section 24 of this Act;

the legislation which constituted the basis for the requirements set by the radiation
practice licence has been amended;

the risk category of the radiation practice determined by the licence has changed as a
result of measures applied in the course of the radiation practice;

the information specified in clause 18 (1) 1) of this Act has changed.

In the cases specified in clauses 24 4), 5) and 7) of this Act which involve a significant change
in terms of radiation protection, the Ministry of the Environment may require that the holder of
the licence submit an application for a new radiation practice licence.

The Ministry of the Environment shall send a notice concerning amendment of a radiation
practice licence or of the need to re-apply for a licence to the holder of the radiation practice
licence by post.

Section 26 — Revocation of radiation practice licences

The issuer of a radiation practice licence shall revoke a radiation practice licence, and give prior
notice of the revocation to the holder of the radiation practice licence, if:

1y

2)

3)

4)

5)

the facts specified in Section 22 of this Act are ascertained with regard to the activities of
the holder of the licence;

the holder of the licence fails to comply with the requirements established by the
radiation practice licence;

the holder of the licence fails to perform the obligation provided in Section 27 of this Act;

the activity of the holder of the licence who is a legal person is terminated or the holder of
the licence who is a natural person is deceased;

the Ministry of the Environment has required the holder of the licence to submit an

application for a new licence arising from the provisions of subsection 25 (2) of this Act
but the holder of the licence fails to re-apply.
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(2) A decision to revoke a radiation practice licence shall include the following information:

1) the business name and registry code, or name and personal identification code, and
address of the holder of the radiation practice licence;

2)  the number of the radiation practice licence;
3)  the name of the permitted radiation practice;

4) the reasons for revocation of the radiation practice licence and a reference to the
legislation on the basis of which the radiation practice licence is revoked;

5) the date on which the decision is made.

Section 27 — Suspension of radiation practice by holder of radiation practice licence

If doses exceeding the established dose levels are detected in the course of a radiation practice, the
holder of the radiation practice licence shall suspend the radiation practice until the reasons for the
overexposure are determined and eliminated.

Section 28 — Time limits for proceedings to issue, amend or revoke radiation practice licences,
specific requirements for and format of applications
for radiation practice licences, and format of radiation practice licences

The time limits for proceedings to issue, amend or revoke radiation practice licences, the specific
requirements for and format of applications for radiation practice licences, and the format of radiation
practice licences shall be established by a regulation of the Minister of the Environment.
Section 29 — State fee for application for radiation practice licence
Upon application for a radiation practice licence, the applicant shall pay a state fee pursuant to the rate
provided for in the State Fees Act (RT I 1997, 80, 1344; 2001, 55, 331; 53, 310; 56, 332; 64, 367; 65,
377, 85, 512; 88, 531; 91, 543; 93, 565; 2002, 1, 1; 18, 97; 23, 131; 24, 135; 27, 151 and 153; 30, 178;
35, 214; 44, 281; 47, 297; 51, 316; 57, 358; 58, 361; 61, 375; 62, 377; 90, 519; 102, 599; 105, 610;
2003, 4, 20; 13, 68; 15, 84 and 85; 20, 118; 21, 128; 23, 146; 25, 153 and 154; 26, 156 and 160; 30,
correction notice; 51, 352; 66, 449; 68, 461; 71, 471; 78, 527; 79, 530; 81, 545; 88, 589 and 591; 2004,
2,7;6,31;9,52 and 53; 14, 91 and 92).
CHAPTER 4
Obligations of Holders of Radiation Practice Licences
Section 30 — Principal obligations of holders of radiation practice licences

The holder of a radiation practice licence has the obligation to:

1)  be responsible for radiation safety and guarantee the physical protection of the radiation sources
in the holder’s possession;
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prepare the rules necessary for performing radiation practices and instructing exposed workers;
organise the treatment and conditioning of radioactive waste if such activity is necessary for
modifying the properties of the radioactive waste prior to its release into the environment, and to

arrange the interim storage or final disposal of the radioactive waste;

take an annual inventory of the radiation sources and submit the results of the inventory to the
Radiation Protection Centre by 1 March of the following year;

provide training and radiation safety instruction for exposed workers commensurate with the
nature of their work and workplace conditions;

organise the medical examination of exposed workers;

upon a change of ownership of a radiation source, provide the new owner with comprehensive
information to ensure radiation safety;

immediately inform the Radiation Protection Centre and the alarm centre of the Rescue Board
of accidents which take place in the course of radiation practices and of events of exposure in
doses exceeding the dose limits;

alleviate the consequences of emergencies;

ensure the regular control and calibration of measuring instruments used and be responsible for
their fitness for use and appropriate use;

ensure the monitoring of the doses incurred by exposed workers and submission of the obtained
information to the dose registry;

guarantee that all building design documentation concerning facilities is reviewed, and that new
radiation sources to be used are approved beforehand by a qualified expert;

render a radiation source harmless after its use is terminated pursuant to the plan for rendering
the radiation source harmless submitted in the application for the licence;

provide certification, at the request of competent authorities, of the legality of the possession of
radioactive substances or radiation apparatuses containing radioactive substances;

prepare an emergency plan if the person engages in high risk radiation practices and test the
plan pursuant to the requirements and with the frequency established by legislation;

improve the technologies, equipment and techniques used;

develop and implement a radiation safety quality system.

Section 31 — Radiation safety specialist
The holder of a radiation practice licence may appoint a radiation safety specialist with the duty

to organise compliance with radiation safety requirements. Appointment of a radiation safety
expert is mandatory if the holder of a licence employs more than ten exposed workers.
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Appointment of a radiation safety specialist does not release the holder of a radiation practice
licence of the responsibility to guarantee radiation safety.

Section 32 — Radiation safety quality system
The holder of a radiation practice licence shall prepare a radiation safety quality system to
ensure compliance with the requirements provided for in this Act and legislation established on
the basis thereof and with the conditions set by the radiation practice licence.
A radiation safety quality system shall set out the following:

1)  planned and systematic activity aimed at ensuring radiation safety;

2) an analysis of the duties of workers and the requirements for the skills needed to operate
the radiation source;

3)  asystem for controlling compliance with the radiation safety requirements;

4) a description of the procedures for the supply and use of materials, and of the procedures
for supervision over radiation safety and controlling the functioning of safety systems.

Section 33 — Maintaining records on nuclear material and notification of nuclear material

A person in possession of nuclear material is required to maintain records on the nuclear
material used in the person’s undertaking from the time of its acquisition until the time of its
storage as radioactive waste, rendering the material harmless or change of ownership, and to
appoint a person responsible for maintaining the records of nuclear material.

A person in possession of nuclear material shall immediately inform the Radiation Protection
Centre of changes in the quantity of the nuclear material.

Section 34 — Safety of radioactive source

The holder of a radiation practice licence shall guarantee the safety of a radiation source by its
correct installation, appropriate location in the premises, and by marking the premises and the
radiation source as required, and by using adequate protection devices.

Radiation sources may be installed, repaired and maintained by persons who hold a radiation
practice licence. Repair and maintenance work not related to the radiation emitting parts of
radiation sources may be performed without a radiation practice licence.

The requirements for the premises where radiation sources are located, the marking of such

premises and the radiation sources, and the rules for the performance of radiation practices shall
be established by a regulation of the Minister of the Environment.
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Section 35 — Carriage of radioactive substances and apparatuses containing radioactive substances
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Radioactive substances and apparatuses containing radioactive substances in which the activity
concentrations or total activity of radionuclides is greater than the exemption value shall be
carried by road, railway, air or waterway pursuant to the procedure provided by legislation
concerning transport of dangerous goods. Transboundary movement of the above shall be
compatible with international agreements binding on the Republic of Estonia and pursuant to
the legislation of the Republic of Estonia.

The possessor of radioactive substances or apparatuses containing radioactive substances shall
guarantee that:

1)  the packages conform to the established safety requirements;
2)  the mode of transport used ensures safety;
3) the carrier has been informed of the safety requirements set for the carriage of the

radioactive substances or the apparatuses containing radioactive substances.

Section 36 — Radiation safety instructional materials

The Radiation Protection Centre shall issue instructional materials for persons holding radiation
practice licences, in order to ensure compliance with the requirements of this Act through the
implementation of methods, procedures and other actions involved in good practice.
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CHAPTER 5
Guarantee of Radiation Safety

Division 1
Protection of Members of Public and Exposed Workers

Section 37 — Radiation sources register and nuclear material register

The radiation sources register and the nuclear material register are state agency databases within
the meaning of the Databases Act (RT I 1997, 28, 423; 1998, 36/37, 552; 1999, 10, 155; 2000,
50, 317; 57, 373; 92, 597, 2001, 7, 17; 17, 77; 2002, 61, 375; 63, 387; 2003, 18, 107; 26, 158).

The Radiation Protection Centre shall maintain the registers of radiation sources and nuclear
material.

The Radiation Protection Centre shall enter information concerning existing radiation sources,
and radiation sources imported into the Republic of Estonia in the radiation sources register.
Entries shall be made either for the import or use of a radiation source based on the information
contained in the radiation practice licence.

The Radiation Protection Centre shall make entries in the nuclear materials register based on the
information submitted by the persons in possession of nuclear material.
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Section 38 — Dose limits

The limits for effective doses for exposed workers and members of the public, and the limits for
equivalent doses for the lens of the eye, the skin and extremities shall be established by a regulation of
the government of the Republic.
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Section 39 — Guarantee of radiation safety in the workplace

For the purposes of radiation protection, where there is a possibility that radiation arising from a
radiation practice could cause exposure to ionising radiation in excess of the effective doses for
members of the public or equivalent doses for exposed workers established by this Act to the
extent of more than one tenth of such values per year, the holder of a radiation practice licence
shall consult with a qualified expert on the need to apply additional safety measures.

Workplaces shall be divided into the following areas depending on the type of premises and
building in which the radiation source is located, the category of the radiation source, and the
radiation risk category:

1) controlled areas;

2)  supervised areas.

The holder of a radiation practice licence shall guarantee radiation monitoring of controlled

areas and supervised areas in compliance with the requirements provided for in subsection (4) of

this section.

Depending on the need, monitoring of controlled and supervised areas shall include:

1) monitoring of dose rates;

2)  monitoring of levels of radioactive contaminants in the air and on surfaces together with
testing the properties of the radioactive waste, and determining their physical and
chemical status.

The holder of a radiation practice licence shall register the results of monitoring and shall

preserve the results during the entire period of operation in the area of radiation practices.

Section 40 — Categories of exposed workers

Exposed workers are categorised as follows:

1y

2)

exposed category A workers: those exposed workers who are liable to receive an effective dose
greater than 6 mSv or an equivalent dose greater than three tenths of the dose limits for the lens
of the eye, skin and extremities established on the basis of this Act;

exposed category B workers: those exposed workers who are not classified as exposed category
A workers.
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Section 41 — Age limits for radiation work

Persons under the age of eighteen years shall not be permitted to perform any radiation practices.

oY)

2)

oY)

2)

3)

)]

2)

3)

“4)

)

(6)

Section 42 — Estimation of effective and equivalent doses

The Radiation Protection Centre shall guarantee the estimation of effective and equivalent doses
incurred by members of the public and reference groups of the population.

The procedure for monitoring and estimation of effective doses incurred by exposed workers
and members of the public, and the dose coefficient values, and radiation and tissue weighting
factor values for doses resulting from radionuclide intake shall be established by a regulation of
the Minister of the Environment.

Section 43 — Individual monitoring

Individual monitoring of exposed workers shall be carried out by a recognised dosimetric
service.

Individual monitoring at the workplace shall be systematic for exposed category A workers. In
cases where exposed category A workers are liable to receive significant internal contamination
due to inhalation or ingestion of radionuclides, the monitoring system specified in subsection 39
(4) of this Act must enable assessment thereof.

Monitoring for exposed category B workers shall be sufficient to demonstrate that such workers
are correctly classified in category B.

Section 44 — Dose register

Data concerning the individual monitoring of exposed workers shall be maintained in the
national dose register for exposed workers.

The national dose register for exposed workers shall be established by the Government of the
Republic.

The national dose register for exposed workers is a state register as defined in the Databases
Act.

The national dose register for exposed workers shall be maintained by the Radiation Protection
Centre.

Data in the national dose register for an exposed worker shall be preserved during the entire
time the exposed worker is engaged in radiation practices. After that, the data concerning a
person shall be preserved until the time that the person attains or would have attained 75 years
of age, but not for a shorter period than thirty years after the person no longer engages in
radiation practices.

The following person shall have access to the results of the personal monitoring of exposed
workers:
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1)  an exposed worker himself or herself, with regard to data concerning his or her person;
2) a specialist providing occupational health services to an exposed worker;

3)  the holder of a radiation practice licence, with regard to information concerning the
exposed workers employed thereby;

4)  persons carrying out radiation safety inspection;

5)  persons engaged in the research of radiation and its effects.

Section 45 — Qualified expert

A natural person who holds an activity licence of a qualified radiation expert (hereinafter
activity licence) has the right to operate as a qualified expert.

The Ministry of the Environment shall issue an activity licence to an applicant on the basis of an
application.

An activity licence may be applied for by any natural person who:

1)  has acquired higher education in an institution of higher education or university which
holds an education licence issued by the Ministry of Education and Research or which
grants documents attesting education which are recognised in the Republic of Estonia;

2) has at least five years of practical experience in the field of radiation safety;

3) is knowledgeable of the procedure for radiation protection and of legislation of the
Republic of Estonia and international legislation concerning radiation.

Activity licences shall be granted for a period of five years.

An activity licence shall be denied if:

1)  the applicant does not have the required qualifications;

2)  the applicant has through his or her earlier economic activities during the three years
preceding his or her application for a licence violated the requirements established by

legislation;

3)  an earlier activity licence held by the applicant has been revoked during the three years
preceding his or her application for a licence.

In the following cases, the Ministry of the Environment shall suspend the validity of an activity
licence or revoke a licence, giving prior written notice thereof to the holder of the licence:

1) the applicant for the activity licence has submitted inaccurate information;

2) the person to whom the activity licence was issued fails to comply with the requirements
for estimation of doses, or radiation safety requirements;
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3) facts specified in subsection (5) of this section become evident.

The format of activity licences of qualified experts and applications therefor and the procedure
for the issue, extension, suspension and revocation of activity licences shall be established by a
regulation of the Minister of the Environment.

Section 46 — Medical surveillance of exposed workers

The holder of a radiation practice licence shall guarantee the medical surveillance of exposed
category A workers.

In each case where one of the established dose limits has been exceeded, the holder of a
radiation practice licence shall immediately have the exposed workers concerned undergo a
medical examination.

Medical surveillance of exposed workers shall be carried out pursuant to the procedure provided
for in the Occupational Health and Safety Act (RT I 1999, 60, 616; 2000, 55, 362; 2001, 17, 78;
2002, 47, 297; 63, 387; 2003, 20, 120).

Section 47 — Guaranteeing safety of outside workers and individual monitoring of outside workers

oY)

2)

The holder of a radiation practice licence shall guarantee radiation safety for outside workers on
equal grounds with exposed workers employed thereby, and provide outside workers with
training and instruction on radiation protection, taking account of the specific nature of their
work and the conditions on their workplace.

The requirements for the results of individual monitoring of outside workers, and for

formalising such results, and for the standard format for the dose chart of outside workers shall
be established by a regulation of the Minister of the Environment.

Section 48 — Radiation safety training of outside workers

The requirements for radiation safety training of outside workers shall be established by a regulation
of the Minister of the Environment.

(D

2)

Section 49 — Increased natural radiation

Work activities within which the presence of natural radiation sources may lead to a significant
increase in the exposure of workers or of members of the public are the following:

1)  work at mineral springs, in caves, mines or underground constructions;
2) work with substances which contain radioactive substances occurring in nature;
3) work of air crews in high-altitude flights.

The Radiation Protection Centre shall ensure the identification, by means of surveys or by any
other appropriate means, of work activities where workers are likely to incur doses in excess of
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the annual effective dose limit of public exposure established by this Act. Such activities shall
be deemed to be radiation practices and a radiation practice licence shall be obtained for the
performance thereof.

(3) In order to protect air crew who, due to exposure to cosmic radiation, are liable to be subject to
exposure in excess of the annual effective dose limit of public exposure established by this Act,
the employer shall:

1)  organise assessment of the doses resulting from the exposure;
2)  take into account the assessed exposure when organising work schedules;
3) inform the workers concerned of the health risks their work involves;
4) apply special measures for the protection of the health of female workers during
pregnancy and breastfeeding.
Division 2
Radiation Safety upon Medical Exposure
Section 50 — Duties of health care professionals upon radiation practices

Health care professionals administering medical radiological procedures are required to:

1) administer the medical radiological procedures in compliance with the principles of justification
and optimisation;

2)  inform patients of the risk of ionising radiation;

3) obtain information, based on documentation in their possession, of previous medical
radiological procedures administered to the patient;

4)  to ensure the safety of radiation sources and good working order of the protective systems;

5)  ensure that radiation is administered only in necessary amounts and to the appropriate parts of
the body;

6)  ensure that radioactive substances are administered to patients in correct doses.

Section 51 — Protection of persons undergoing medical exposure
Radiation protection requirements set for medical radiological procedures and requirements for

protection of persons undergoing medical exposure shall be established by a regulation of the Minister
of Social Affairs.
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CHAPTER 6
Intervention
Section 52 — Principles of implementation of intervention
In cases of radiological emergencies or in cases of lasting exposure, intervention shall be
undertaken if the reduction in detriment due to radiation is sufficient to justify the harm and
costs of the intervention.
The form, scale and duration of the intervention shall be optimised so that the benefit of the
reduction in health detriment less the detriment associated with the intervention, will be
maximised.
Section 53 — Intervention preparation
A crisis management plan for responding to a radiological emergency shall be prepared
pursuant to the Emergency Preparedness Act (RT 12000, 95, 613; 2002, 61, 375; 63, 387; 2003,
88, 594).
The Radiation Protection Centre shall participate in the preparation of the national crisis
management plan for responding to a radiological emergency, the testing of such plan and the
practical management of possible crises.
Intervention levels and action levels, and limits for emergency exposure which constitute the
basis for preparation of the national crisis management plan for responding to a radiological
emergency and implementation of measures for protecting the public shall be established by a
regulation of the Minister of the Environment.

Section 54 — Intervention in cases of lasting exposure

The Radiation Protection Centre shall guarantee, in the course of monitoring, the ascertainment
of areas contaminated as a result of lasting exposure.

In co-operation with the agencies involved in dealing with emergencies, the Radiation
Protection Centre shall ensure that:

1) the areas contaminated by radiation and high radiation areas are demarcated;
2)  arrangements are made for the monitoring of the demarcated areas;
3)  any appropriate intervention is implemented;

4) access to the demarcated area is regulated.
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Section 55 — Potential exposures upon radiation emergencies

The Radiation Protection Centre shall organise the estimation of the temporal and spatial distribution
of radioactive substances dispersed in the event of a possible radiological emergency and of the
corresponding potential exposures and, depending on the extent of a radiological emergency, shall
advise the units directing the management of radiation emergencies.

Section 56 — Monitoring of persons participating in
intervention operations or incurring emergency exposure

(1) Persons directing the responding to emergencies within the meaning of the Emergency
Preparedness Act shall ensure that the volunteers participating in intervention operations and
persons present in the area of accidental exposure undergo individual monitoring.

(2) In the case of accidental exposure or emergency exposure, the Radiation Protection Centre shall
guarantee the assessment of individual doses as necessary, and reporting of the results of
assessment to the doctor conducting the individual monitoring.

(3)  The cost of individual monitoring shall be covered from the reserve capital of the Government
of the Republic and subsequently shall be collected from the person who was responsible for the
emergency.

Section 57 — System for early warning of transboundary radiation hazard
The Radiation Protection Centre shall ensure the operation of the system for early warning of
transboundary radiation hazard.
CHAPTER 7
Radioactive Waste and Emissions
Section 58 — General requirements for managing of radioactive waste and radioactive emissions

(1)  The holder of a radiation practice licence shall guarantee the safe management of radioactive
waste and radioactive emissions created in the course of radiation practices and shall make sure
that:

1)  radioactive waste is managed such that the estimated harmful effect on future generations
of such practices will not exceed the effect permitted by this Act or legislation established

on the basis thereof;

2)  the activity and quantities of created radioactive waste and emissions are as low as
possible;

3)  the biological, chemical and other risks are taken into account, considering the reciprocal

effect that different stages in radioactive waste production have on the management
thereof;
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4)  radioactive waste is delivered to radioactive waste management facilities not later than
within five years after their production.

The holder of a radiation practice licence issued for the management of radioactive waste shall
ensure the safety of the radioactive waste management facility during the entire time of its
operation.

The Ministry of the Environment may make proposals for the improvement of the radiation
safety of radioactive waste management facilities to the holders of radiation practice licences. In
doing so, it must be taken into consideration that the decrease achieved in the harmful effect
must justify the cost of the measures taken.

Producers of radioactive waste shall cover all costs incurred upon the management of the
radioactive waste.

The classification of radioactive waste and the specific requirements for registration,
management and delivery of radioactive waste shall be established by a regulation of the
Minister of the Environment.

Radioactive waste acceptance criteria shall be established by a regulation of the Minister of the
Environment.

Section 59 — Delivery of radioactive waste

In cases where radioactive waste cannot be released into the environment with the aim of their
diffusion, or, within a period of five years after their production, cannot be exempted from the
requirements of this Act or legislation established on the basis thereof, the person who produced
the radioactive waste shall deliver them to a radioactive waste management facility.

A person who produces radioactive waste shall guarantee that the packaging in which waste is
delivered complies with the waste acceptance criteria established for packaging for radioactive
waste.

Section 60 — Seizure of radioactive waste by state

In cases where the owner of radioactive substances or radioactive waste is unknown, or the
person responsible for their production cannot be established, or in the case of illegal possession
of radioactive waste, or if an emergency could be created as a result of possession of radioactive
waste, the state shall seize the radioactive waste.

In the case of illegal possession of radioactive waste, or if an emergency could be created as a
result of possession of radioactive waste, the owner of the radioactive waste shall cover the
costs related to the seizure and management of the waste by the state.

Further management of radioactive substances and radioactive waste seized by the state shall be

decided by the Minister of the Environment in each individual case based on the crisis
management plan prepared by the Ministry of the Environment.
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Section 61 — Import, export and transit of radioactive waste
The following are documents for the import, export or transit of radioactive waste:
1)  application for transport permit;
2)  authorisation by competent authorities;
3)  transport permit;
4) list of materials and their type of packaging;
5)  notice on receipt of radioactive waste.
The formats for documents for the import, export or transit of radioactive waste are set out in
the Commission Decision 93/552/Euratom of 1 October 1993 establishing the standard
document for the supervision and control of shipments of radioactive waste referred to in

Council Directive 92/3/Euratom (OJ L 268, 29.10.1993, p. 83).

Transport permits for radioactive waste shall be issued and transit thereof shall be authorised by
the Minister of the Environment.

The owner of radioactive waste shall apply for a transport permit for the import of radioactive
waste into the Republic of Estonia for the handling or conditioning thereof, and for the export of
radioactive waste from the Republic of Estonia if the activity concentrations or total activity of
the radioactive waste radionuclides exceeds the exemption value.

In order to obtain a transport permit, an applicant shall submit a standard format application to
the Ministry of the Environment.

An application may be submitted concerning more than one shipment provided that:

1)  the radioactive waste for the carriage of which the application is submitted have similar
physico-chemical and radioactive properties;

2) the shipment is from the same possessor of radioactive waste to the same recipient, and
the transport documents have been authorised and issued by the same competent
authorities;

3) the shipment is made through the same border checkpoints and transit countries.

The Ministry of the Environment shall send a request for authorisation to the competent
authorities of the country of destination and of all transit countries.

After receipt of all necessary authorisations, the Ministry of the Environment shall issue a
transport permit.

A transport permit shall be issued for one shipment and for a specified term. A multiple
transport permit shall be valid for a term of up to three years.

The Ministry of the Environment shall not issue a transport permit or authorise the transit of
radioactive waste if:

29



(1)

(12)

13)

(14)

ey

2)

1)  itinvolves or may result in danger to national or international security;
2) the country of destination of the radioactive waste is located south of latitude 60° south;

3) the country of destination is not a Member State of the European Union but it has entered
in an agreement prohibiting the import or transit of radioactive waste with the European
Union;

4) there is reason to believe that it is not possible to manage radioactive waste safely in the
country of destination;

5)  the import, export or transit of radioactive waste is likely to present an environmental or
health hazard;

6)  the radioactive waste is to be brought into Estonia for final disposal.

The transport permit specified in clause (1) 3) of this section is not required in the case where
the holder of a radiation practice licence is returning a sealed radiation source to the
manufacturer of the source.

If it is not possible to complete the transport of radioactive waste or if the conditions under
which the transport operation is carried out do not meet the conditions of the application for the
transport permit or the terms set out in the transport permit, the Ministry of the Environment
shall apply substitutive enforcement in the form of returning the radioactive waste to its original
owner pursuant to the procedure provided for in the Substitutive Enforcement and Penalty
Payment Act (RT 12001, 50, 283; 94, 580).

Where necessary, the Radiation Protection Centre shall provide international organisations with
relevant information on the import, export or transit of radioactive waste.

The specifications for processing the documents for the import, export or transit of radioactive
waste based on the countries of origin and destination of the waste shall be established by a
regulation of the Government of the Republic.

Section 62 — Commissioning of radioactive waste management facilities

The Ministry of the Environment shall issue a radiation practice licence for the management of
radioactive waste after the Ministry has certified, based on the proposal of the Radiation
Protection Centre, that the management facility is in conformity with radiation safety
requirements.

The holder of a radiation practice licence shall collect and analyse data on the use of the

radioactive waste management facility and shall forward such information to the Radiation
Protection Centre for storage.
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Section 63 — Safety of radioactive waste management facility
after termination of operation

After the termination of the operation of a radioactive waste management facility, the Radiation
Protection Centre shall:

1)  preserve the documents concerning the location and design of the radioactive waste
management facility, and the inventory of radioactive waste for an indefinite time;

2)  organise radiation monitoring and control the restriction of access as necessary;
3)  organise intervention if, based on monitoring results or upon inspection, release of radioactive
materials into the environment is established.
CHAPTER 8
Liability
Section 64 — Violation of terms of radiation practice licence

(1)  Violation of the requirements determined by a radiation practice licence is punishable by a fine
of up to 300 fine units.

(2)  The same act, if committed by a legal person, is punishable by a fine of up to 50 000 Estonian

kroons (EEK).
Section 65 — Addition of radioactive substances to products and import or export of such goods

(1)  The addition of radioactive substances in the production of foodstuffs, toys, personal ornaments
and cosmetics, and the import or export of such goods are punishable by a fine of up to 100 fine
units.

(2)  The same act, if committed by a legal person, is punishable by a fine of up to EEK 50 000.

Section 66 — Conveyance of radiation sources containing radioactive substances
and conveyance of radioactive waste across state border without appropriate permit

(1) Conveyance of radiation sources containing radioactive substances and conveyance of

radioactive waste across the state border without an appropriate permit is punishable by a fine of

up to 300 fine units.

(2)  The same act, if committed by a legal person, is punishable by a fine of up to EEK 50 000.
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Section 67 — Delivery of radiation sources containing radioactive substances
and delivery of radioactive waste to person who does not hold radiation practice licence

(1) Delivery of radiation sources containing radioactive substances and delivery of radioactive
waste to a person who does not hold a radiation practice licence is punishable by a fine of up to
300 fine units.

(2)  The same act, if committed by a legal person, is punishable by a fine of up to EEK 50 000.

Section 68 — Supervision over radiation safety

The Environmental Inspectorate shall conduct supervision over radiation safety on the basis of the
Environmental Supervision Act (RT 12001, 56, 337; 2002, 61, 375; 99, 579; 110, 653; 2003, 88, 591).

Section 69 — Proceedings

(1)  The provisions of the General Part of the Penal Code (RT 12001, 61, 364; 2002, 86, 504; 82,
480; 105, 612; 2003, 4, 22; 83, 557; 90, 601; 2004, 7, 40) and of the Code of Misdemeanour
Procedure (RT I 2002, 50, 313; 110, 654; 2003, 26, 156; 83, 557; 88, 590) apply to the
misdemeanours provided for in this Chapter.

(2)  Extra-judicial proceedings concerning the misdemeanours provided for in this Chapter shall be
conducted by the Environmental Inspectorate.

CHAPTER 9
Final Provisions
Section 70 — Amendment of State Fees Act

Section 183 of the State Fees Act (RT 11997, 80, 1344; 2001, 55, 331; 53, 310; 56, 332; 64, 367, 65,
377; 85, 512; 88, 531; 91, 543; 93, 565; 2002, 1, 1; 18, 97; 23, 131; 24, 135; 27, 151 and 153; 30, 178;
35, 214 44, 281; 47, 297; 51, 316; 57, 358; 58, 361; 61, 375; 62, 377; 90, 519; 102, 599; 105, 610;
2003, 4, 20; 13, 68; 15, 84 and 85; 20, 118; 21, 128; 23, 146; 25, 153 and 154; 26, 156 and 160; 30,
correction notice; 51, 352; 66, 449; 68, 461; 71, 471; 78, 527; 79, 530; 81, 545; 88, 589 and 591; 2004,
2,7;6,31;9,52 and 53; 14, 91 and 92) is amended by adding subsection (27) worded as follows:

“2"y A state fee of 2000 kroons shall be paid for the issue or amendment of a radiation
practice licence.”

Section 71 — Amendment of Emergency Preparedness Act

The Emergency Preparedness Act (RT I 2000, 95, 613; 2002, 61, 375; 63, 387; 2003, 88, 594) is
amended as follows:

1) clause 7 (2) 8) is amended and worded as follows: “8) the Ministry of the Environment —

organisation of radiation and environmental protection, and radiation and environmental
monitoring.”;
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subsection 26 (1) is amended and worded as follows: “(1) Undertakings whose enterprises are
dangerous shall perform risk assessments and prepare emergency plans for the enterprises
pursuant to the Chemicals Act (RT I 1998, 47, 697; 1999, 45, 512; 2002, 53, 336; 61, 375; 63,
387; 2003, 23, 144; 51, 352; 75, 499; 88, 591).”;

subsection (1) is added to Section 26 and worded as follows: “(1")In the case of high risk
radiation practices, the holder of a radiation practice licence shall perform a risk assessment and
shall prepare an emergency plan on the basis of the Radiation Act.”;

subsection 26 (2) is amended and worded as follows: “(2) On the basis of the risk assessments
of rural municipalities and cities, the rural municipality and city governments shall designate the
enterprises and agencies which, in addition to those specified in subsection (1) and (1') of this
section, shall prepare emergency plans.”

Section 72 — Term of validity of radiation practice licences

The holder of a radiation practice licence issued prior to the entry into force of this Act shall
submit an application for a licence that is in conformity with the requirements of this Act to the
Ministry of the Environment within six months after the entry into force of this Act.

Radiation practice licences issued prior to the entry into force of this Act shall expire after six
months after the entry into force of this Act, except in the cases where the holder of a radiation
practice licence has submitted an application for a licence specified in subsection (1) of this
section.

Section 73 — Preparation of national development plan for radiation protection

The national development plan for radiation protection shall be prepared within two years after entry
into force of this Act.

Section 74 — Repeal of existing Radiation Act

The Radiation Act (RT I 1997, 37/38, 569; 1998, 97, 1520; 1999, 88, 804; 2000, 102, 670; 2001, 56,
337; 2002, 9, 46; 61, 375; 63, 387) is repealed.

Section 75 — Entry into force of Act

This Act enters into force on 1 May 2004.
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